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STATEMENT OF QUESTIONS PRESENTED 


The questions presented by this appeal are: 


1. Is it the law that a wife is necessarily stripped 


of her rights in a tenancy by the entireties in commercial 
real estate solely because her husband obtained a divorce 


on the grounds of adultery? 


2. Was the court below correct in determining that 
the wife was not entitled to any share of net rents from said 
realty over ah eight year period on the grounds that a court 
required her husband to pay support money to her for part 


of that period and therefore the matter was res judicata? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS . 
SUMMARY OF ARGUMENT 


ARGUMENT 


I. Where a Husband Conveys Commercial Realty Through 
A"Straw" to Himself and His Wife, a Tenancy by the 
Entireties is Created, and a Gift to the Wife is Thereby 
Made of a Property Interest Which, in the Absence of 
The Wife's Fraud or Deceit in Connection With the Makin, 
Of Such Gift, Survives a Foreign Divorce Decree a Vinculo 
Matrimonii Granted to the Husband on the Grounds of the | 
Wife's Adultery, Which Decree Did Not Adjudicate the 
Property Rights of the Parties in Said Realty, and the 
Parties Hold Such Realty as Tenants in Common Which, 
At the Instance of the Wife, Should be Partitioned. 


. A Wife is Entitled to Share Equally With Her Husband in 
The Rents and Profits Derived from Commercial Real 
Estate Located in the District of Columbia and Held by 
Them as Tenants by the Entireties, and is Not Precluded 
From Successfully Maintaining an Action for One-Half of 
Said Rents and Profits by Virtue of Having Received from 
Her Husband, Pursuant to Foreign Decrees, an Amount in 
Excess Thereof as Pendente Lite er aacasad BaPROR: and 
Alimony ‘ 3 é 5 5 - ‘ 


CONCLUSION 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the District Court denying 


appellant's request for partition of certain commercial property situated 
in the District of Columbia and one-half of the net rental income derived 


from said property for a stated period. (JA 83). 
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The original Complaint was filed in the District Court on January 
27, 1955. (JA 5). Appellee’s Answer to Complaint and Cross Complaint 
were filed March 15, 1955 (JA 6), and appellant's Reply to Cross Com- 
plaint was filed June 22, 1955. (JA 10). Said Complaint was subsequently 
amended and filed on October 12, 1960. (JA 12). Appellee's Answer to 
Amended Complaint and Cross Complaint were filed November 1, 1960 
(JA 13), and appellant's Answer to said Cross Complaint was filed Novem- 
ber 16, 1960 (JA 21), thereby bringing to issue the matters before the 
Court below. 


On April 19, 1961, a Pre-Trial Conference was held, at which time 
most of the pertinent facts giving rise to this action were agreed upon 
and stipulated to by counsel for both parties. (JA 22). 


After a trial on the merits, held June 15, 1961, the District Court, 
sitting without a jury, entered its Findings of Fact and Conclusions of 
Law and Decree on June 22, 1961. (JA 79). A timely notice of appeal 
was filed on July 20, 1961. (JA 84). This Court has jurisdiction pursuant 
to the provisions of 28 U.S.C. §1291. 


STATEMENT OF CASE 


The property which is the subject matter of this appeal is com- 
mercial property known as Lot 813, Square 4068, in the District of Colum- 
bia, improved by premises, 1490, 1492 and 1494 H Street, Northeast. 

This property was acquired by appellee in 1929, prior to the marriage 
of appellant and appellee on January 15, 1930. 


On March 16, 1933, appellant made a gift of an undivided half 
interest in the property concerned by a transfer of said property toa 
"straw" who conveyed said property to appellant and appellee jointly on 
that same date. On April 8, 1935, appellant and appellee. executed a deed 
of trust on said property which has been paid in full. (JA 22). 


Appellant was born on June 1, 1909, and is now fifty-two years of 


age. When appellant married appellee, she was twenty years of age. 
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There were three children born of the marriage, George Harold Schultze, 
Jr., born November 18, 1930; Edward Walton Schultze, born May 7, 1932; 
and Eileen Marie Schultze, born January 4, 1934, all of whom are living 

today in their own homes. (JA 27, 60). 


During their marriage, appellant and appellee lived in the 5600 
block of Colorado Avenue, Northeast, in the District of Columbia for a 
few months; 15th and Rhode Island Avenue, Northeast, in the District for 
several months; 3513 Rittenhouse Street, Chevy Chase, Maryland for 
about thirteen years; and 6800 Glenbrook Road, Bethesda, Maryland for 
approximately fourteen years. (JA 28). 


During the years that appellant and appellee were married, appel- 
lant performed the duties normally expected of a housewife and mother; 
put every effort she possibly could toward educating her children, which 
responsibility rested solely with her; over a twenty year period served 
meals every day to appellee's brother; and was solicitous of appellee's 
mother and sister. Appellant is 52 years old, untrained to make a living 
and dependent upon relatives for support. (JA 28-32). 


On July 25, 1951, appellant filed a suit against appellee for main- 
tenance and support of herself and her three minor children jin the Circuit 
Court for Montgomery County, Maryland. (JA 46). The case was dis- 
missed on October 27, 1952. (JA 52). On January 3, 1956, appellee filed 
a suit against appellant for absolute divorce in the Circuit Court for 
Montgomery County, which culminated in a decree of divorce being 
entered in favor of appellee on March 22, 1960, on the grounds of appel- 
lant's adultery. (JA 54, 68). Said decree did not adjudicate the rights 
of the parties to the property here in question. 


The Court below found that the payments made by appellee to 
appellant pursuant to the orders of the Circuit Court of Montgomery 
County, Maryland, entered in the aforementioned suits filed July 25, 
1951 and January 3, 1956, and the expenses which appellee defrayed with 


respect to the 6800 Glenbrook Road property from January 1957 to January 
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1961 (during which time appellant was living at that address with their 
son, George, Jr.) totaled substantially more than one-half of the net 
rental sought in this proceeding. (JA 44, 45, 82). The total net rental 
income from the property in question for the years 1952. through 1960, 
both inclusive, is $17,945.00, and one-half thereof is $8,972.50. (JA 76). 


Appellee, on May 12, 1960, filed suit in the Circuit Court of Mont- 
gomery County, Maryland against appellant, seeking the sale of the 6800 
Glenbrook Road, Bethesda, Maryland, property which was and had been 
the marital domicile of the parties for fourteen years prior to their 
separation which occurred in January 1957. (JA 70). The Maryland court 
on August 15, 1960, directed the sale of said property, which sale has 
been accomplished. (JA 73). 


STATEMENT OF POINTS 


1. The District Court erred as a matter of law in decreeing that 
appellant is not entitled to a partition of the property in question. 


2. The District Court erred as a matter of law in decreeing that 


appellant is not entitled to a money judgment against appellee in an 


amount equal to one-half of the net rental income from the property 

in question for the period January 1, 1952 through December 31, 1960, 

or, in the alternative, from January 1, 1952 through March 21, 1960, plus 
interest on appellant's share of the net rental income for each of the years 
1952 through 1960 commencing January 1 of the immediately succeeding 


year. 


SUMMARY OF ARGUMENT 


1. Where a husband conveys commercial realty through a "straw" 
to himself and his wife, a tenancy by the entireties is created, and a gift 
to the wife is thereby made of a property interest which, in the) absence 
of the wife's fraud or deceit in connection with the making of such gift, 
survives a foreign divorce decree a vinculo matrimonii granted to the 
husband on the grounds of the wife's adultery, which decree did not ad- 
judicate the property rights of the parties in said realty, and the parties 
hold such realty as tenants in common which, at the instance of the wife, 
should be partitioned. 


2. A wife is entitled to share equally with her husband in the rents 
and profits derived from commercial real estate located in the District 
of Columbia and held by them as tenants by the entireties, and/is not pre- 
cluded from successfully maintaining an action for one-half of said rents 
and profits by virtue of having received from her husband, pursuant to 


foreign decrees, an amount in excess thereof as pendente lite maintenance, 


support and alimony. 


ARGUMENT 
I 


Where a Husband Conveys Commercial Realty Through a "Straw" to 
Himself and His Wife, a Tenancy by the Entireties is Created, and a 
Gift to the Wife is Thereby Made of a Property Interest Which, in 
The Absence of the Wife's Fraud or Deceit in Connection With the 
Making of Such Gift, Survives a Foreign Divorce Decree a Vinculo 
Matrimonii Granted to the Husband on the Grounds of the Wife's 
Adultery, Which Decree Did Not Adjudicate the Property Rights of 
The Parties in Said Realty, and the Parties Hold Such Realty os 
Tenants in Common Which, at the Instance of the Wife, Should be 
Partitioned. 


a. The conveyances of March 16, 1933, from appellee to a "straw" 


and thence from the "straw" to appellant and appellee jointly created a 
tenancy by the entireties. Settle v. Settle, 56 App. D.C. 50, 8 F.2d 911 
(1925); Tendrick v. Tendrick, 90 U.S. App. D.C. 61, 193 F. 2d 368 (1951). 


b. Inthe District of Columbia it has long been established that a 
transfer of title to property from one spouse to another is presumed to 
be a gift and thereafter an almost irrebuttable presumption is created 
that the beneficial interest is also intended to pass. Cohen v. Cohen, 

1 App. D.C. 240 (1893); McCartney v. Fletcher, 11 App. D.C. 1, 10 (1897); 
Curles v. Curles, 136 F.Supp. 916, 919 (D.C. 1955), aff'd. 100 U.S. App. 
D.C. 43, 241 F. 2d 448 (1957). Though the agency of a third party or 
"straw" is employed, a transfer from husband to wife is, in legal effect 
and contemplation, a gift. Hamilton v. Rathbone, 9 App. D.C. 48, 53 (1896), 
on which point the Supreme Court concurred (175 U.S. 417, 418), although 
it reversed on other grounds (175 U.S. 414, 20 S.Ct. 155, 44 L.Ed. 219 "" 
(1899). 


c. By virtue of §16-409 of the District of Columbia Code (1951 Ed.), 
the United States District Court for the District of Columbia has the power 
to make a determination of the property rights of appellant and appellee as 
divorced parties. While the Maryland divorce decree entered March 22, 
1960 had already terminated the marriage of appellant and appellee, such 
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statute is applicable to determine the property rights of the parties in 
real estate situated in the District of Columbia where, as here, there 


was an absence of a valid antenuptial or postnuptial agreement, 


v. Heath, 89 U.S. App. D.C. 68, 189 F. 2d 697 (1951); Scholl v. 


Heath 


Scholl, 


80 U.S. App. D.C. 292, 152 F. 2d 672 (1945); Curles v. Curles, 136 F. 
Supp. 916, 921-922 (D.C. 1955), aff'd. 100 U.S. App. D.C. 43, 241 F.2d 


448 (1957). 


The Circuit Court for Montgomery County, Maryland, did not 
attempt to adjudicate the property rights of appellant and appellee in 


the realty in question. (JA 68). 


d. In the District of Columbia and Maryland, as elsewhere, a 
divorce a vinculo matrimonii converts a tenancy by the entireties to 


a tenancy in common. Bowles v. Wray, 72 F.Supp. 822 (D.C. 1942); 


Scholl v. Scholl, 72 F.Supp. 823 (D.C. 1947); Tucker v. Dudley, 


223 Md. 


467, 164 A. 2d 891, 893 (1960); Keen v. Keen, 191 Md, 31, 37, 60 A. 2d 200, 
204 (1948); Note, 52 A.L.R. 890 (1928), supplemented by Note, 59 A.L.R. 
718 (1929). The right of a tenant in common to a partition of the realty 


so held is an incident of a tenancy in common. (Heath, Scholl, 
supra). A decree of divorce which does not purport to make a 


Curles, 


partition 


of property held jointly by husband and wife, or to adjust and settle their 
rights to property claimed by either, does not preclude a separate suit 
by either party for such a partition. 26 Am. Jur., Husband and Wife, 


§120, p. 746 (1940). 


e. This Court has held that where title to the marital domicile is 
taken in the names of husband and wife jointly, the husband furnishing all 
the consideration therefor, there is an implied consideration that the wife 
will remain faithful to the marriage vows, and the wife's subsequent in- 
fidelity works a forfeiture of her interest. Moore v. Moore, 51 App. D.C. 
304, 278 Fed. 1017 (1922); Osborne v. Osborne, 59 App. D.C. 288, 40 F. 2d 


800. (1930); Richardson v. Richardson, 72 App. D.C. 67, 112 F. 


2d 19 (1940); 


Oxley v. Oxley, 81 U.S. App. D.C. 346, 159 F. 2d 10 (1946); Marshall v. 


Marshall, 81 U.S. App. D.C. 404, 160 F. 2d 6 (1947). 


8 


Counsel for appellant have been unable to find any judicial decision 
in any jurisdiction that would support the sweeping decision of the lower 
court, The reason for the lack of precedent for the decision of the lower 
court is not hard to ascertain — the punishment should fit the crime but 
not treat a sinner as an outlaw. Appellant has already lost her status as 
a wife, her right to economic and moral support from her husband and 
stature in the eyes of the community. Must the law, the instrument of 
justice, now eke out the last pound of flesh and take away her sole capital 
asset? To extend the Moore doctrine to this case would advance no sound 
public policy but only punitively deprive appellant of property given her 
twenty-eight years ago. The attitude of Jesus to the adulteress (John 
8:3-11) is more in accord with the spirit of justice than is the decision 


of the court below. 


Appellant respectfully directs the attention of the Court to the fact 
that the real property involved in the Moore, Osborne, Richardson, Oxley 


and Marshall cases was, in each instance, the marital domicile.! At 


issue here is a property interest in certain commercial realty located in 
the District of Columbia, whereas the parties had resided prior to their 
separation in 1957 at 3513 Rittenhouse Street, Chevy Chase, Maryland, 
and 6800 Glenbrook Road, Bethesda, Maryland, for the previous twenty- 
seven years. If this Court is reluctant to modify Moore, and those cases 
adhering thereto, as requested hereinafter, appellant urges the Court to 
limit the application of those cases strictly to the issue decided in those 
cases, namely, title to the marital domicile. 


f, If this Court should feel that the local cases stand for so sweep- 
ing a doctrine as enunciated by the lower court, such rule of law should 
be re-examined in the light of the entire body of judicial precedent on the 
subject. 


: It is stated in the Court's opinion in all but the Marshall case that the marital 
abode was at issue. An examination of the record in the Marshall case discloses 
that fact. 


9 


"According to the great weight of authority, a divorce although for 
the misconduct of one’s spouse, even for adultery, does not give either 
any equitable interest in or any right to avoid or have set aside a con- 
veyance, transfer, or gift of property made to the divorced spouse before 
the divorce * * *." 26 Am. Jur., Husband and Wife, §267, p./875 (1940); 
Note,29 A.L.R. 198-220, esp. 205-210 (1924). 


But, ‘Where one spouse is guilty of fraud in obtaining the title to 


the property of the other at the time of acquiring the title, 4% the other 


spouse, on obtaining a divorce, is entitled to recover the property * * *." 
26 Am, Jur., Husband and Wife, §267, p. 875. 


The first case decided on this point by this Court (Moore v. Moore, 
supra) relied upon Evans v, Evans, 118 Ga. 890, 45 S.E. 612 (1903); 
Dickerson v. Dickerson, 24 Neb. 530, 39 N.W. 429 (1888) and In re Nellie 
Lewis, 85 Mich. 340, 48 N.W. 580 (1891). 


An examination of the Evans case reveals that the wife was guilty 


of fraud in obtaining the conveyance. The Court stated: 


"The instinctive feeling that a gift from a husband 
to a wife should be revoked on his discovery that she is 
an adulteress cannot change the fact that courts are bound 
to preserve property rights, and have no power to impose 
penalties; * * *. 


"But it is not necessary in this case to determine 
what would be the effect on the gift here if it be shown 
that the adultery occurred after the deed was executed, 
because * * *, without the husband's knowledge, illicit 
relations between the wife and Thrash had begun prior to 
the time the money was deposited in her name, and before 
the husband bought the property and instructed the grantors 
to make the deeds directly to her, and also that she con- 
templated a renewal of the intercourse with Thrash. There 
seems to be no doubt that a gift made under such circum- 
stances will be revoked at the instance of the husband on 
discovering the wife's criminal conduct. * * * if the wife 
induced her husband to execute a conveyance in ease pea 
tion of her renewal of the illicit intercourse, this woul 
also invalidate the deed of separation.. That the adultery 
of the wife, unknown to the husband, would vitiate a sub- 
sequent gift, seems also to be recognized * * *, And for 
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her to induce her husband to convey the property to her 
after she had been guilty of adultery, or in contemplation 
of subsequent adultery, with Thrash, was such a fraud 
upon the husband as to entitle him to a revocation of the 
gift on discovery of her conduct.” (118 Ga. 892-894, 45 
S.E. 613, 614). (Emphasis added). 


In the Dickerson case, the husband had conveyed to his wife a one- 


half interest in certain land he owned in order to allay her fears regarding 
her support in case of his death, after which she abandoned him without 
cause, The Nebraska Court, on the basis of the wife's deceit and imposi- 
tion in connection with the transfer, set the deed aside, holding that "A 

party who, by means of the confidential relations between the parties, by 
deceit and imposition obtains property of the other, will be compelled, in 

a proper case, by a court of equity, to restore the same to the party injured." 
(24 Neb, 532, 39 N.W. 429). (Emphasis added). 


This Court in the Moore case recognizes that "a different point was 
involved” in Nellie Lewis. (51 App. D.C. 306). But, in any event, appellant 
does not take issue with the excerpt from Nellie Lewis quoted in Moore that 
‘We see no reason in holding that a husband or wife can, by a violation of 
the marital obligations, obtain an interest in land which she or he does 
not possess while fulfilling such obligations [48 N.W. 581]." (51 App. 

D.C. 306). 


This Court in the Osborne case, which is the second case decided 
in this jurisdiction on this issue, cites three decisions in addition to the 
Evans and Dickerson opinions. They are: Brixel v. Brixel, 230 Il. 441, 
82 N.E. 651 (1907); Brison v. Brison, 75 Cal. 525, 17 Pac. 689 (1888) and 
Meldrum v. Meldrum, 15 Colo. 478, 24 Pac. 1083 (1890). 


Fraud was again the basis for setting aside the conveyances in 
Brixel and Brison. In the Brixel case the linois Court said: 


"In executing this note to his wife, and in causing the 
deed to be made to her jointly with himself, there is no 
doubt that appellant was moved by his desire to satisfy 
the unreasonable and burdensome demands made by his 
wife, for the purpose of trying to induce her to live with 
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him as his wife. Appellant was evidently very much 
attached to appellee, as is shown by the sacrifices that 
he was willing to make in order to induce her to live 
with him peaceably. After appellee had gotten as stro: 
a grasp as she could get upon appellant's property she 
abandoned him * * *, This decree ought not to stand, 
since its effect is to enable appellee to consummate a 
fraud upon appellant." (230 ll. 452, 453, 82 N.E. 655, 
656). (Emphasis added). 


In Brison v. Brison, supra, the Court stated: "We think there was 
actual fraud." (75 Cal. 527, 17 Pac. 690), where the husband jwas induced 
to convey certain realty to his wife prior to taking a trip, relying upon 


her oral promise to reconvey at his request. 


Meldrum v. Meldrum, supra, was an action by a husband against 
his former wife, after he had obtained a divorce from his spouse on the 
grounds of her desertion, to recover from her the real property which 
he had conveyed to her while married. The Court found that: 


"* * * the conveyance of this property was procured 
by appellant suppressing from appellee her aversion and 
determination to abandon him, while simulating an affection 
that did not exist. Appellant admits upon the stand that)the 
property was conveyed to her as a home for the family. 
That it was a fraud to procure the conveyance, under the 
circumstances, at a time when she had determined that 
she would not live with him, cannot be doubted. Whether 
it is such a fraud as courts of equity can lay hold of, and 
relieve the injured party from its result, is a more icult 
question, * * * (15 Colo. 457, 24 P. 1086). (Emphasis added). 


"The evidence leaves no doubt of the fraud practiced 
by Mrs. Meldrum upon her husband. After she had deter- 
mined to abandon him and procure a divorce, with her mind 
fully bent upon carrying out such purpose, concealing from 
him her real intention, he was induced by false professions 
of love and affection to cause the conveyance of the Denver 
property to be made to her as a home for the family. Appel- 
lant's original purpose is made plain by her subsequent con- 
duct. As soon as the deed was recorded, she threw off the 
mask, ordered her husband out of the newly purchased home, 
and proceeded to break up the family. * * * From sucha 
fraud courts of equity will grant relief, either by setting 
aSide ‘the conveyance or by converting the offending party 
into a trustee of the property for the benefit of the part: 
defrauded." (15 Colo. 490, 24 P. 1087). (Emphasis added). 
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There are no cases from other jurisdictions relied upon by this 
Court in the Richardson, Oxley, and Marshall cases. 


It is appellant's contention that the Evans, Dickerson, Brixel, 
Brison and Meldrum cases, and other decisions discussed hereinafter, 
correctly state the overwhelming weight of authority that only in the 
situation where fraud is shown in connection with the gift (e.g., where 
the wife intends to abandon her husband without cause at the time the 
gift is made or where the wife is maintaining an adulterous relation at 
the time the gift is made or intends to enter into or resume such a re- 
lationship), will a court of equity set such gift aside on the well-recognized 
grounds that fraud vitiates any transaction whether a gift or an arms- 
length contractual relation. Appellant further contends that the rationale 
of the Moore, Osborne, Richardson, Oxley and Marshall cases that, where 
a husband donates to his wife an interest in property for which he has 
paid the consideration, there is a perpetually implied consideration that 
she forever remain faithful, is contra to prior holdings of this Court that 
a gift is effected (See 1b, above), and virtually stands alone amid the 
many well-reasoned decisions to the contrary. 


By definition, a gift of any property interest requires no considera- 
tion and, therefore, none can properly be implied. Once effected, the 
donor relinquishes to the donee all right, title and interest in and to the 
property interest which is the subject of the gift and, thereafter, cannot 
set the gift aside in the absence of fraud. A gift is a voluntary transfer 
requiring merely donative intent and never has been dependent upon con- 
sideration, express or implied. Naturally, if the gift was not voluntarily 
made, that is procured by fraud, it may be set aside, but only in such 
event, 2 


2 A purported gift may aiso be invalid where the donor lacks the capacity to 
make the gift; where donative intent is wanting; where the delivery is ineffective; 
and where there is no acceptance. None of these reasons is at issue here. 
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Appellant's contentions are supported by the following decisions: 


In Harbour v. Harbour, 103 Ark. 273, 146 S.W. 867 (1912), the 
husband was granted a divorce on the grounds of adultery. During the 
marriage he gave to his wife certain land and other property. | The Court 
said: , j 


"It has been frequently held that, where the husband 
purchased and paid for lands, taking the deeds therefor in 
the name of his wife, the presumption is that his money. 
thus used, was intended as a gift to her; and the law does 
not imply a promise or obligation on her part to refund the 
money, or to divide the property purchased, or to hold the 
same in trust for him. His conduct is referable to his affec- 
tion for her and his duty to protect her against want; and it 
will be presumed to be a gift, and, so far as he is concerned, 
becomes absolutely her property. (130 Ark. 278-279, 146 
S.W. 869). 


In reviewing the evidence, the Court observed: 


"Many witnesses testified, stating conversations had 
with appellant shortly after the marriage, in which she said 
she had no affection or love for her husband, and that she 
married him for his property, which she expected to get 
into her hands and under her control. * * * 


"Tf it be true that she married and started in with 
the deliberate intention to simulate an affection she did 
not feel for a man much older than herself, in order that 
she might acquire the title to his property and despoil him 
of it and drive him from the home he had purchased and 
conveyed to her in his utter reliance upon her affection, 
loyalty, and faithfulness to him, or if she later formed such 
a design and pursued it with such intention to the consumma- 
tion proved herein, we do not see why it was not such a 
fraud against his rights as that equity should relieve against 
it.” (103 Ark. 280, 146 S.W. 869). 


* * * 


"Appellant in this case told witnesses, after the separa- 
tion, of the conveyances and how she procured them, and that 
appellee conveyed the property upon her solicitation, to|be 
held for herself and family only as against the other children 
of her husband of his former marriage in case of his death; 
and that he understood at the time of the making of the con- 
veyances that he was to enjoy the property with them and 
control it for life, but that she now had the title to it, and 
would do with it as she pleased, and see that he did not do so. 
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"We are also constrained to sustain the chancellor's 
holding that such a fraud was practiced upon appellee in 
procuring the conveyances * * * as entitled him to avoid 
them, and that the purchase money for the half of the Ft. 

Smith property was either procured in the same way, Or - 

that it was under such circumstances that a resulting trust 
arose in his favor for the part of the property purchased 

with his money, and that the presumption of law that it was 

a gift to the wife, the deed being taken in her name, was 
overcome." (103 Ark. 281, 282, 146S.W. 870). (Emphasis.added). 


The facts in Walsh v. Walsh, 372 Il. 254, 23 N.E. 2d 341 (1939) 
were that the husband had been granted a divorce from his spouse on 
the grounds of her adultery. At issue was title to realty ‘held as tenants 
by the entireties. The Court stated: 


"The rule of law applicable to this case was laid 
down in Fischer v. Fischer, 245 Il. 426, 92 N.E. 283, 284. 
We there said: ‘If the transaction is fair and honest and 
made in good faith, subsequent acts of misconduct of the 
wife not in contemplation at the time of the conveyance 
would probably not warrant a court of equity in decreeing 
a cancellation of the conveyance. If, however, the transfer 
is procured by the wife and is attended with circumstances 
from which it can be reasonably inferred that she contem- 
plated an abandonment of her marital duties after securing 
such conveyance, a court of equity will grant relief and re- 
store the property to the husband.’ An examination of the 
evidence in this cause, much of which is of a very sor did 
nature, precludes any rational inference that the deed was 
procured from appellee in good faith and without any thought 
or contemplation of misconduct by appellant afterward. 
* * * It is patent she had no intention of abandoning her 
adulterous life. « * * Our conclusion is that the superior 
court was warranted in finding the deed to the Madison 
Street property was procured by fraud, and that at the 
time of its procurement she contemplated further mis- 
conduct and an abandonment of her marital duties." (372 
Ill. 257, 258, 23 N.E. 2d 342, 343). 


Likewise, in Basye v. Basye, 152 Ind. 172, 175, 52 N.E. 797, 798 
(1899), the Court set aside a gift of realty from husband to wife, stating 


that "It was a fraud on appellant for appellee to conceal her intention of 
abandoning him as soon as she got his property." (See also, Gee v. Gee, 
254 Mich. 415, 236 N.W. 820 (1931)). For a similar reason. it was held in 
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Sylvester v. Sylvester, 129 Ind. App. 168, 174, 154 N.E. 2d 741, 750 (1958), 
that "Appellee was clearly entitled on equitable grounds to have the title 
to the seventeen-acre farm restored to him by reason of the fraudulent 
representations of appellant in inducing appellee to place this |property 

in joint title with her." (Husband was induced to marry wife on her 
fraudulent representations that she intended to be a good wife to him 
when in fact she merely desired to have his property.) 


"We agree with the lower court that the adultery of the wife did not 
destroy her estate in the land. Although the innocent husband/was wronged 
by his wife's actions, our decisions hold that an estate by the entireties 
is not terminated by a decree of divorce. [Citations omitted]. To hold 
that the wife's estate is destroyed by conduct which provides grounds for 
divorce would be inconsistent with these decisions." EH rnak v. Hornak, 
309 Pa, 281, 283, 163 Atl. 512, 513 (1932). | 


In Chase v. Phillips, 153 Mass. 17, ~‘19, 26 N:.E. 136, 137 (1891), 
the facts were that the wife had made a trust deed settling property on 
her husband, Subsequently, she was granted a divorce from that husband 
on the grounds of adultery and then sought to set aside the deed. The 
Court declined to set the deed aside, saying: 


"With regard to the defendant's adultery, committed, it would seem, 
after his wife had deserted him, the deed expresses no condition that he 
should continue chaste, and we see no reason for reading one into the 
instrument." 


The Court, in Finlayson v. Finlayson, 17 Or. 347, 21 Pac. 57 (1889), 
refused to set aside a gift of real property from husband to wife where 
the wife did not procure the property through fraud, and where the deed 
contained no express condition that the parties continue living together 
as man and wife. 


It was stated by the Court in Williams v. Williams, 146 Tenn. 1, 33, 
236 S.W. 926, 936 (1922) that: . 
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"A court of equity will not disturb transactions covering a long 
period of time had under circumstances such as these because finally 
one or the other of the married parties fell down upon their marital 
obligations. * * * It cannot be read into a gift that the beneficiary 


thereof will always remain true and loyal. * * * 


"We are not dealing with the case where the gift was obtained 


through imposition, fraud, or deceit. * * mY 


Mr. Wipfler was granted a divorce from his spouse on the grounds 
of extreme cruelty in Wipfler v. Wipfler, 153 Mich. 18, 19, 116 N.W. 544, 
545 (1908). He had executed deeds to Mrs. Wipfler to certain lands which 
deeds he had retained for several years until he was about to make a trip 
which he considered hazardous, at which time he delivered said deeds to 
his wife with instructions that if he should die while away, she should 
have them recorded. Mr. Wipfler sued in the divorce action to set aside 


such deeds and to compel the return of other lands which he had given to 


his wife and for which he had paid the entire consideration. The Court 
observed that: 


"The equities of the case are undoubtedly very strongly with com- 
plainant, and, if the rules of law would admit, we should unhesitatingly 
grant the relief prayed. The property involved represents substantially 
all the earnings of the complainant for a lifetime, and the insistence by 
the defendant upon her legal rights, which will result in turning complain- 
ant out almost penniless, is most unconscionable and inequitable. We 
have struggled to find authority for relieving complainant in the case, but 
* * * we are unable to find such authority.” 


In Copeland v. Copeland, 65 So. 2d 853, 855 (Fla. 1953), Mrs. Cope- 
land sought separate maintenance from her husband who counterclaimed 
for divorce and asked for a decree that two pieces of property, for which 
he paid the entire consideration, held as tenants by the entireties, be his 
alone in fee simple. Mr. Copeland died during the progress of the suit so 
that the divorce question became moot. With respect to the property 
transactions, the Court held: 
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"At the moment the deeds were executed and delivered 
a definite interest in an estate long since recognized by this 
and other courts came into existence and no condition sub- 
sequent was grafted on it. This is simply a situation, like 
too many others, where the behavior of one spouse deteri- 
orated as time passed, without any preconceived plan to hat 
end, and without the concealment of any condition that affected 
the marriage contract. This subsequent misconduct could not 
be visited back upon a transaction growing out of a presump-~- 
tive voluntary gift motivated by the affection of a man for his 
mate. 


"As for fraud, we find none at all, The woman made 
no misrepresentation of any existing fact that led the hus- 
band to injury. All her misdeeds were developments that 
neither spouse had in mind nor could have anticipated. The 
mother simply became addicted to the use of alcohol an 
her other conduct was attributable to the habit. Bad as it 
became it had no retroactive effect upon a gift made to her 
by her husband at the outset of the marriage venture by 
solemn instruments establishing definite estates. Walsh v. 
Walsh, 372 Dl. 254, 23 N.E. 2d 341; Hendrickson v. Hendlck 
son, 95 Cal. App. 487, 272 P. 1079; Baird v. Baird, 125 Mont. 
T2Z P, 24.348 (1951). 


"A holding that misconduct on the part of a spouse, such 
as is manifest in this record, would justify invalidation ie an 
estate by the entirety created early in the marriage venture 
would come perilously close to announcing that such estates 
had no efficacy until death has placed the whole interest|in 
the survivor, for not until then would it be thoroughly estab- 
lished that the marriage had been successful and that the ex- 
pectations of rectitude had been realized." 


Almost without exception, the view taken by the courts in other 


jurisdictions is that a wife's interest in the estate by the entireties is 


not dependent upon her good conduct or affected by her misconduct or 
adultery, since such interest is a vested property right (subject to 
divestment if she predeceases her co-tenant) acquired by grant and 

not under and by virtue of the marriage. Kinzey v. Kinzey, 115 Mo. 496, 
22 S.W. 497 (1893); Hiatt v. Hiatt, 168 S.W. 2d 1087 (Mo. 1943); Kidd v. 
Kidd, 216 S.W. 2d 942 (Mo. 1949); Johns v. McNabb, 247 S.W. 2d 640, 642 
(Mo, 1952); Lister v. Lister, 35 N.J. Eq. 49 (1882); Steltz v. Shreck, 

128 N.Y. 263, 28 N.E. 510 (1891); Hatcher v. Allen, 220 N.C. 407, 17 S.E. 
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2d 454 (1941); Keicher v. Mysinger, 184 Tenn. 226, 232, 198 S.W. 2d 
330, 332 (1946); 41.C.J.S., Husband and Wife, §34, page 461. 


This Court in 1934,by which time it had already decided Moore 
and Osborne, apparently rejected the holding in those cases that con- 
tinued fidelity is indispensable where the guilty party seeks to assert 
a property right acquired during coveture, when it answered in the 
negative the question ''* * * whether the alleged adultery of the wife 
subsequent to the separation operates to defeat her right to the payments 


provided for in the [ separation] agreement, notwithstanding the fact that 


no express provision to that effect is contained therein." Wilson v. At- 
wood, 63 App. D.C. 80, 69 F. 2d 398 (1934). By that holding this Court in 
effect refused to deny the guilty wife her property right under the separa- 
tion agreement, which right she had acquired during coveture. Appellant 
herein respectfully submits that she, likewise, should not be denied her 
property right in the property in question. Appellant's contentions are 
those which the court followed in Crise v. Smith, 150 Md. 322, 133 Atl. 
110, 47 A.L.R. 467 (1926), wherein the husband had obtained a divorce 
from his wife (grounds not indicated). At issue was the wife's status 
under a trust created for her benefit. The Court in holding that '"* * * 
a marriage settlement, which was valid in its formation and which was 
not fraudulently induced in contemplation of the subsequent marital mis- 
conduct, is not abrogated by the divorce of the parties for marital mis- 
conduct arising after the marriage, unless the language of the instrument 
or contract contains an express provision against the conduct in question" 
(150 Md. 327, 133 Atl. 112), stated: 
"* * * asa general rule and independently of statute, 

a divorce a vinculo ends all rights of either spouse depend- 

ent on marriage, and not actually vested, as curtesy, dower, 

and property rights under statutes of distribution, but as a 

rule transfers of property and contract executed before di- 

vorce are not affected by the dissolution of the marital tie. 

Thus, if a tenancy by entirety exist, a divorce a vinculo 

matrimonii is not equivalent in law to the natural death of 


the guilty spouse, but merely effects a destruction of one 
of the essential unities upon whose continuance the estate 


19 


depended; and so, the severance of the unity of husband 
and wife by a complete divorce operates to make the 
divorced parties hold as tenants in common, no matter 
whose was the marital fault. Reed v. Reed, 72 A. 414, 
109 Md. 690, 693 * * *. The decree of dissolution in 
a divorce a vinculo is a determination of the marriage 
contract by a method unknown to the common law * * 
and hence it is that all contractual or property rights of 
either spouse, not arising out of and dependent upon the 
continuance of the marriage status, survive the divorce 
a vinculo, and fall within the scope and operation of the 
rules and principles governing similar contractual or 
property rights." (150 Md. 326-327, 133 Atl. 111, 112)} 


Without belaboring this point, suffice it to say that the authorities 
are in accord that if an antenuptial agreement was valid in its inception 
and was not fraudulently induced in contemplation of marital misconduct, 
such agreement is not abrogated by a divorce of the parties arising after 
marriage, unless the language of the instrument contains an express 
stipulation to such effect. In re Cavazza's Estate, 169 Pa. Super. 246, 
248, 82 A. 2d 331, 332 (1951). The same rule is applied to postnuptial 
agreements. In re Muhr's Estate, 59 Pa. Super. 393 (1915). | Contractual 
or property rights of either husband or wife which exist independently of 
marriage such as transfers of property and rights under marriage 
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settlements and separation agreements, survive a divorce and are 


governed by principles applicable to similar contractual or property 
rights. 2 Bishop, Marriage and Divorce, §§1654-1659 (1891); Note, 47 
A.L.R. 473 (1927), supplemented by Note, 95 A.L.R. 1469 (1935). 


In view of the foregoing, it is respectfully submitted that the time 
is ripe for the doctrine of the Moore, Osborne, Richardson, Oxley and 
Marshall cases, decided by this Court over the period 1922 to 1947, to 
be reappraised. Gifts of property from one spouse to the other, the 
consideration for which has been furnished solely by the donor, should 
not be set aside on the sole ground that the donor at some date subse- 
quent to making the gift obtains a divorce from the donee because of his 
or her misconduct. Appellant submits that the courts in this jurisdiction 
should inquire into all of the facts and circumstances surrounding the 
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making of the gift, and the events which follow, as do the courts in other 
jurisdictions, to determine whether any of the badges of fraud exist 
which would warrant a court of equity in setting the gift aside. If it 
appears from all of the evidence that the donee has perpetrated a fraud 
upon the donor in obtaining the property, then, and only in such event, 
should the courts in this jurisdiction, as elsewhere, exercise their equity 
powers and restore the property to its original owner. 


Appellant requests that this Court narrow the application of the 
Moore doctrine, and those cases adhering thereto, by substituting for 
the fiction that a perpetual consideration of unceasing adherence to the 


marriage vows is implied in gifts from one spouse to the other where 


the donor has furnished all of the consideration, the well-reasoned rule 


followed elsewhere that only where the evidence reveals the presence of 
one of the badges of fraud will equity deprive the erring mate of his or 

her property right. Where the donee intends to abandon the other spouse 
without cause at the time the gift is made, or where the donee is main- 
taining an adulterous relation at the time the gift is made or intends to 
enter into or resume such a relationship, are some examples of the badges 


of fraud the presence of which would necessitate cancellation of the gift. 


An examination of the facts of the case under conside ration nega- 
tives any implication whatever of fraud in connection with the transfers 
which vested title to the property in question in appellant and appellee as 
tenants by the entireties. Appellant and appellee had been married three 
years by March 16, 1933, the date such transfers were effected. During 
that period two of their three children were born and the third followed 
slightly less than ten months later. Appellant, unrefuted by appellee, 
testified that, as a dutiful wife and mother, she exercised her best efforts 
toward educating her children and was solicitous of appellee's family. 

It was not until over eighteen years following the aforementioned transfers 
that appellant filed suit against appellee for maintenance and support of 
herself and her three minor children, and almost twenty-three years 


elapsed from the date of those transfers before appellee filed for divorce. 
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The Maryland court which granted the divorce found that the parties 
lost love and respect for each other commencing in 1951, which was 
eighteen years after said transfers, and the only evidence of adultery 
found by that court occurred twenty-six years after said conveyances, 


On the basis of the facts of this case, it is respectfully submitted 
that a court of equity should not disturb the conveyances in question 
which took place such a long period of time prior to appellant's mis- 
conduct. This Court should allow the normal rule to take effect that 
by virtue of the divorce the tenancy by the entireties was converted 
into a tenancy incommon. Appellant had no preconceived plan of mis- 
conduct, and her subsequent impropriety should not be visited back upon 


a transaction growing out of a voluntary gift. As improper als appellant's 


conduct eventually became, such conduct should have no retroactive effect 
upon a property right vested in her by her husband virtually at the outset 
of the marriage venture. 
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A Wife is Entitled to Share Equally With Her Husband in the Rents and 
Profits Derived from Commercial Real Estate Located in the District of 
Columbia and held by Them as Tenants by the Entireties, and is Not 
Precluded from Successfully Maintaining an Action for One-Half of 
Said Rents and Profits by Virtue of Having Received from her Husband, 
Pursuant to Forgign Decrees, an Amount in Excess Thereof as Pendente 
Lite Maintenance, Support and Alimony. 
This Court has observed that "The doctrine of res judicata is but 
the technical formulation of the 'Public policy * * * that there be an end 
of litigation; that those who have contested an issue shall be|bound by the 
result of the contest; and that matters once tried shall be considered for - 
ever settled as between the parties.’ Baldwin v. Iowa State Traveling 
Men's Ass'n., 283 U.S. 522, 525, 51 S.Ct. 517, 518, 75 L. Ed, 1244 [ 1931]." 


Spilker v. Hankin, 88 U.S. App. D.C. 206, 209, 188 F. 2d 35, 38 (1951). 
spikervV. me 


The burden in the case at bar is upon the appellee, as the party 
seeking the benefit of the doctrine of res judicata, to show the applicability 
of that doctrine. Spilker v. Hankin, supra, at 88 U.S..App.. D.C. 211, 188 
F, 2d 40. 


In this jurisdiction and in Maryland, the Married Women's Property 
Act (§30-201 et seq., District of Columbia Code (1951 Ed.)) took away the 
common law right of the husband to the rents from realty held as tenants 
by the entireties and, as a result of the passage thereof, a wife now shares 
equally with her husband in the income derived from property held as 
tenants by the entireties. Fairclaw v. Forrest, 76 U.S. App. D.C. 197, 
130 F. 2d 829, 143 A.L.R. 1154 (1942), cert. den. 318 U.S. 756, 63 S.Ct. 
531, 87 L. Ed. 1130 (1943); Columbia Carbon Co. v. Kight, 207 Md. 203, 
114 A. 2d 28, 31 (1955), and cases cited therein. Where husband and wife 
own property as tenants by the entireties, even though the wife has deserted 
her husband without justifiable cause and is living in adultery, she is en- 
titled to an accounting of the rents and profits collected therefrom, for 
the reason that the marriage relation still subsists, it being immaterial 
that the husband paid the entire consideration for such property. Elko 
v. Elko, 187 Md. 161, 49 A. 2d 441 (1946); O'Connell v. O'Connell, 93 N.J. 
Eq. 603, 117 Atl. 634 (1922); Neubeck v. Neubeck, 94 N.J. Eq. 167, 119 
Atl. 26 (1922); Note, 168 A.L.R. 260-265 (1947); cf. Wilson v. Atwood, 


supra. 


Counsel for appellant have been able to locate only one case sub- 


stantially "on all fours” with the case at bar with respect to the defense 
of res judicata advanced by appellee. That case squarely holds that ap- 
pellant herein is not precluded by that defense from recovering the money 
judgment demanded in the Court below. Scott v. Scott, 83 Conn. 634, 78 
Atl. 314 (1910). 


Mr. and Mrs. Scott were equal partners in a cleaning and pressing 
business. Mrs. Scott placed her share of the profits in a joint account 
with her husband. ‘From this account $3,200 was withdrawn to purchase 
a house. Several years after purchasing this home, Mrs. Scott loaned 
her husband two sums of money, $1,300 and $3,000, respectively. The 
parties lived in the aforementioned house about one year after said loans 
were made and then separated. Mrs. Scott then instituted a divorce action 
alleging therein that her husband owned realty and personalty of the value 
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of $10,000. In the divorce action Mrs, Scott was awarded a divorce, a 


lump sum alimony payment of $1,000 which was paid by her husband 
and a judgment for $1,600 (one-half of the $3,200 withdrawn to purchase 
the house). Mrs. Scott then brought the present action for the sums of 
money loaned and advanced to her husband. The Supreme Court of 
Connecticut, in holding that the decree granting alimony to Mrs. Scott 
in the divorce proceeding was not a bar in the present action to her 
recovery of the sums of money loaned and advanced, stated: 


"On the trial of the divorce action the plaintiff intro- 
duced evidence and sought to prove the truth of the matter 
she now alleges in her present complaint and bill of partic- 
ulars, for the purpose of enhancing whatever sums the| court 
might find to be due her under her claim for alimony. The 
court received said evidence and considered all the conditions 
and circumstances surrounding and connected with the plain- 
tiff's present claim as set forth in her complaint and bill of 
particulars for the purpose of ascertaining what was fairly 
and reasonably due to the plaintiff as alimony." (83 Conn. 
638, 78 Atl. 316). 


The Court queried: 


"Is this a case of estoppel by judgment? The law in 
respect to such estoppel was fully considered and deter- 
mined by the court in the case of Cromwell v. Sac County, 
94 U.S. 351, 24 L. Ed. 195 [ 1876]. It was there decided 
that when the second suit is upon the same cause of action, 
and between the same parties as the first, the judgment in 
the former is conclusive in the latter as to every question 
which was or might have been presented and determined in 
the first action; but when the second suit is upon a different 
cause of action, though between the same parties, the judg- 
ment in the former action operates as an estoppel only as 
to the point or question actually litigated and gscaietiors Oy 
and not as to other matters which might have been litigated 
and determined. By the rule laid down in the case last cited, 
the judgment in the suit for a divorce is conclusive here only 
as to the matters there litigated and determined. * *| * Noth- 
ing was determined in the present case by the court below. ..: 
which was antagonistic to the adjudication in the divorce pro- 
ceeding, and it is clear that the two suits were upon different 
causes of action." (83 Conn. 638, 639, 78 Atl. 316). 
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The rule laid down in Cromwell v. Sac County, supra, which, due 
to its frequency of citation with approval in the Supreme Court and the 
Federal and State Courts, appears to be at least one, if not the leading 
case on res judicata, that: 


‘In all cases, therefore, where it is sought to apply the estoppel 
of a judgment rendered upon one cause of action to matters arising ina 
suit upon a different cause of action, the inquiry must always be as to 
the point or question actually litigated and determined in the original 
action, not what might have been thus litigated and determined. Only 
upon such matters is the judgment conclusive in another action.” (94 U.S. 
353), has been followed in this Court for over five decades. (Horine v. 
Wende, 29 App. D.C. 415, 424 (1907); Carmody v. Simpson-Sullivan Co., 
44 App. D.C. 39, 43 (1915); In re Curtiss, 46 App. D.C. 183, 190-191 
(1917); see, too, 30A Am, Jur., Judgments, §373, pp. 418-420 (1958); 
17A Am. Jur., Divorce and Separation, §940, pp. 122-123 (1957) ). 


This Court has paraphrased the rule quoted above from Cromwell 


v. Sac County as follows: 


"* * * a right, question, or fact which is a ground 
of recovery and which was distinctly put in issue and 
directly determined by a court of competent jurisdiction, 
cannot be disputed in a subsequent suit between the same 
parties or their privies; and though the second suit be on 
a different cause of action, the right, question or fact 
deter mined in the first action must be taken as conclu- 
sively determined between the same parties and their 
privies, so long as the judgment in the first suit remains 
unmodified.” Otis & Co. v. Securities and Exchange Com- 
mission, 85 U.S. App. D.C. 122, 125, 176 F. 2d 34, 37 (1949), 
rev'd on other grounds, S.E.C. v. Otis & Co., 338 U.S. 843, 
70 S.Ct. 89, 94 L. Ed. 516 (1949), reh. den. 338 U.S. 888 
(1949). 


It is clear in the case under consideration that appellant's action 
filed in the United States District Court for the District of Columbia on 


January 27, 1955 was a different cause of action than that which she filed 
on July 25, 1951 in the Circuit Court for Montgomery County, Maryland 
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for maintenance and support of herself and her minor children, wherein, 
pursuant to Court order, appellee paid to her, pendente lite, money for 


maintenance and support. 


It is likewise clear that appellant's action, which is the subject of 
this appeal, was filed approximately one year prior to the divorce action 
brought by appellee on January 3, 1956 in the Circuit Court for Montgomery 
County, Maryland, and that the Cross Bill of Complaint filed therein by 
appellant is not the same cause of action as the litigation instituted by 
appellant in the court below on January 27, 1955. Assuming, arguendo, 
that the Maryland court which granted the divorce could have adjudicated 
the matter of rents from real property, it is evident that such matter was 
not litigated and determined therein or in the July 25, 1951 suit brought by 
appellant for maintenance and support. (JA 46, 51). Therefore, res judi- 
cata is not a bar to appellant's claim for a money judgment representing 
one-half of the net rental income from the property in question for the 
period 1952 through 1960. 


CONCLUSION 


For the foregoing reasons, appellant respectfully submits that the 
judgment of the District Court should be reversed and the case remanded 
to that court with instructions to vacate the judgment entered in favor of 


the appellee and to enter judgment for appellant granting to her|a partition 


of the real property in question and a money judgment for one-half of the 
net rental income from said property for the period involved together with 
interest and costs. 

Respectfully submitted, 


BENJAMIN H. DORSEY 
MALVERN J. SHEFFIELD, JR. 


Brookhart, Becker & Dorsey 
1700 K Street, N.W. 
Washington 6, D. C. 


Attorneys for Appellant 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARIE SCHULTZE ) 
6700 Glenbrook Road ) 
Bethesda, Maryland, ) 

Plaintiff ) 

Vv. ; Civil Action No. 394-55 

GEORGE H. SCHULTZE ) 
2nd Floor, 1400 H Street, N. E. ) 
Washington, D.C. ) 

Defendant ) 


DOCKET ENTRIES 
Accounting 
Date Account Received 


1955 

Jan. 27 Donnelly $10.00 
Mar. 31 U.S. Treas. 

1961 

July 20 Sheffield 

July 20 U.S. Treas. 


Date Proceedings 


Date COC EEO 
1955 
Jan, 27 Complaint, appearance; filed. | 
Jan. 27 Summons, copies (1) and copies (1) of Complaint issued, ser. 

1-27-55. 
Mar, 15 Answer of deft. to complt; & cross-claim vs. pltf; c/ m 3-14-55; 

app. Hill & Crenshaw; filed. 


June 22 Answer of pltf. to cross-complt; c/m 6-22-55; filed, 


June 22 Calendared (N). 


Date 


Proceedings 


a 


1957 
Feb, 5 


Feb. 6 
Feb. 13 
Feb. 14 


Feb. 15 
June 13 
1958 


Apr. 24 
May 22 


May 23 


May 23 
June 24 


June 25 
July 7 


July 29 
1959 
Apr. 3 


Apr. 22 


Oct. 19 


Nov. 6 


Motion of Deft. to dismiss transfer or stay, c/m 2-4-57, Affi- 
davit, P & A, M.C. 6-6-57; filed. 


Pre-trial statement of Deft., filed. 
Answer of Pltff. to motion to dismiss, transfer, or stay, filed. 


Points & Authorities of Pltff. in opposition to Deft's. motion to 
dismiss, etc., c/m 2-13-57, filed. 


Reply of Pltff. to motion to dismiss or transfer, etc. (form of 
letter to McGuire, J.), filed. 


Consent order granting Deft's motion to stay pending disposi- 
tion of suit pending in Circuit Court for Montgomery Co., 
Md., or until further order of Court. McGuire, J. (N). 


Called. McGuire, J. 


Motion of deft. to dismiss or transfer; affidavits (2); P & A 
c/m 5-21-58, M.C. 5-23-58; filed. 


Points & Authorities of pltff. in opposition to deft's. motion to 
dismiss or transfer; c/s 5-23-58; filed. 


Called. McGuire, J. 


Order denying motions to dismiss or to transfer and granting 
leave to file a supplemental complaint amending the original 
complaint and staying proceedings herein pending disposition 
of suit pending in Circuit Court of Montgomery County, Md. 
Morris, J. (N). 


Supplemental complaint; c/m 6-24-58; filed. 


Answer of deft. to supplemental complaint and a cross com- 
plaint c/m 7-3-58; filed. 


Reply of pltff. to cross-claim; c/m 7-29-58; filed. 


Motion of pltff. to set aside order of stay, Notice, c/m 4-1-59 
M. C, 4-3-59; filed. 


Order setting aside stay entered June 24, 1958, and reinstating 
cause on calendar. Holtzoff, J. (N) 


Notice of pltf to take deposition of deft ,c/m 10-14-59; filed. 


Deposition of deft by pltf Oct 26, 1959 ($17.50); filed. 


Proceedings 


Cause & cross-claim dismissed under Rule 13, as of 10-22-59 


(N) AC/N (By Clerk). 
Motion of pltf to reinstate; filed. 


Order vacating dismissal as to complt. and cross-claim and that 
the complt and deft's cross-claim be reinstated. Micro. 2-23-60. 
(N) Curran, J. 


Appearance of Benjamin F. Dorsey as atty for pltff; filed. 


Motion of pltff to amend complaint; P & A; c/m 9-21-60; M.C. 
9-21-60; filed. 


Opposition of deft to motion of pltf to amend complt; c/m 9-22-60; 
filed. 


Order that amended complt may be filed forthwith a deft shall 
have 30-days to answer amended complt. (N) McLaughlin, J. 


Amended complaint, c/m 9-27-60; filed. 


Motion by defendant for security for costs; c/m 10/12/60. P&A 
M.C. 10-18-60. 


Opposition of pltf to defts motion for security for costs; P and A; 
Affidavit; c/m 10-20-60; filed. 


Answer of deft to amended complt; Cross-claim vs. pltf; c/m 
10-31-60; Exhibits A, B, and C; filed. 


Affidavit of deft in reply to affidavit of pltf in support of oprosi- 
tion to. defts motion for security for costs; c/m 10-31-60. 


Affidavit of pltf in reply to affidavit of George H. Schultze in 
support of opposition to defts motion for security for costs; 
c/m 11-1-60. filed. 


Answer of pltff to cross-complaint; c/m 11-16-60; filed. 
Affidavit of Marie Schultze; filed. 
Appearance of Malvern J. Sheffield, Jr. atty for pltff; filed. 


Order denying deft's motion to compel pltf to post a'non-resident 
cost bond. (N) McLaughlin, J. 


Motion of pltff to produce; P & A; affidavit; c/m 12-27-60; 
M.C. 12-27-60; filed. 


Withdrawal of defts motion to produce filed 12-27-60 per atty 
(M/N); filed. 
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Date Proceedings 


1961 

Mar. 24 Certificate of Readiness (AC/N); filed. 

Apr. 20 Amendment by deft. to Answer (fiat) (Matthews, J .); filed. 

Apr. 24 Pretrial Proceedings (signed 4-19-61) Assistant Pretrial Examiner. 
May 15  . Case passed for settlement. Tamm, J. 

June 15 Heard & finding for deft (Rep. Ida Z. Watson) McGarraghy, J. 

June 22 Finding of Fact: Conclusion of Law. McGarraghy, J. 


June 22 Judgment for deft. on complaint and cross complaint (N) Mc- 
Garraghy, J. 


July 10 Motion of pltff to fix amount of Supersedeas Bond; c/m 7-10-61; 
P & A; MC 7-10-61; filed. 


duly 14 Transcript of Proceedings , 6-15-61, pages 1-75 (Court Copy) 
(Rep. Ida Z. Watson); filed. 


July 20 ‘Exhibit #1 by pitff.; filed. 


July 20 Transcript of proceedings , pp. 1-75; June 15,1961. (Rep. Ida 
Z. Watson) Atty's Copy. filed. 

July 20 Notice of appeal by pltff from order 6-22-61; Copy to F.W. Hill, 
$5.00 deposit by M.J. Sheffield; filed. 


July 20 Order directing pltff to file supersedeas bond of $500.00 pro- 
vided bond may be increased upon proper showing by deft that 
bond does not adequately protect his interest. (N) Pine,C.J. 


July 20 Supersedeas undertaking by pltff in sum of $500.00 with United 
States Fidelity and Guaranty Co. approved, Pine, C.J. 


July 20 Affidavit of pltff in support of motion to fix amount of super- 
sedeas bond, filed. 


July 20 Reply of deft to motion for fixed amount of supersedeas bond. 
c/m 7-7-61; filed. 


July 25 Exhibits 1-8 of deft. filed. 


[Filed Jan. 27, 1955] 


COMPLAINT FOR ACCOUNTING OF RENTS 
AND PROFITS FROM REALTY 


1, The plaintiff and the defendant are husband and wife and jointly 
own as tenants by the entirety Lot 813, Square 4068, in the District of Colum- 
bia, improved by premises 1490 H Street, N. E., 1492 H Street,|N. E., and 
1494 H Street, N. E., Washington, D.C. These properties are free and clear 
of mortgage or deed of trust. | 

2. These three properties are commercial and have been, and are 
now, rented by the defendant at no less than the following monthly rents: 

1490 H Street, N. E. $125 a mo. 
1492 H Street, N. E. 175 a mo. 
1494 H Street, N. E. 175 a mo. 


Defendant has been, and is now, collecting these rents and appropriating 


them to his own personal uses and purposes. 
3. Defendant has failed and refused to pay District of Columbia real 
estate taxes on said properties for fiscal years 1953, 1954 and the first half 
of 1955. These taxes are due and owing at a penalty interest rate of 1% a 
month from their respective due dates. Previously, defendant failed and 
refused to pay District of Columbia real estate taxes on said properties for 
fiscal year 1952 and said properties were sold by the District of Columbia 
Government in January 1953.for tax delinquency. In January 1955 defendant 
paid the 1952 real estate taxes with interest at the rate of 12% a year for 
delinquency. Therefore, the Commissioners of the District of Columbia did 
not issue a tax deed to the tax purchaser. The District of Columbia has also 
sold said properties for tax delinquencies in January 1954 and in January 
1955 for tax delinquencies for fiscal years 1953 and 1954, respectively. 
These sales are outstanding. 
4. Defendant has collected rents in excess of $17,000 for said prop- 
erties in the three year period next preceding the date of commencement 
of this action and has failed and refused, and continues to fail and refuse, to 
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account to plaintiff for said rents and profits. Defendant has failed and re- 
fused, and continues to fail and refuse, to pay over to plaintiff any portion of 
said rents and profits. 
WHEREFORE, plaintiff prays the Court for a judgment: 
1. Requiring defendant to account for the rents and profits for 


said properties; 
2. In the amount of money due and owing from defendant to 
plaintiff for plaintiff's just and lawful share of said rents and profits; and 
3. Giving plaintiff such other and further relief as to the Court 
may seem just and proper together with costs and interest. 


/s/ John J Donnelly 
Attorney for plaintiff 
1001 Connecticut Ave., N. W. 
National 8-8050 


{Filed March 15, 1955] 
ANSWER TO COMPLAINT FOR ACCOUNTING OF 
RENTS AND PROFITS FROM REALTY 
AND 


CROSS COMPLAINT FOR ORDER TERMINATING ALL RIGHTS 
OF PLAINTIFF IN AND TO SAID REALTY AND FOR 
THE VESTING OF THE FULL TITLE IN THE DEFENDANT 


Answer To Complaint For Accounting 
__Of Rents And Profits From Realty 


1. The defendant admits that the plaintiff and he are husband and 
wife and jointly own as tenants by the entirety Lot 813, Square 4068, in the 
District of Columbia, improved by premises 1490 H St., N. E., 1492 H St., 
N. E., and 1494 H St., N. E., Washington, D. C., and that these properties 
are free and clear of mortgage or deed of trust. 

Further answering said paragraph, the defendant states that these 
properties were all owned by him prior to the marriage of the plaintiff and 
defendant; that the plaintiff has made no contribution to the purchase or the 
maintenance of said properties. 


Defendant further states that though he and the plaintiff are both 

living in premises 6800 Glenbrook Road, Bethesda, Md., that they have not 
been living together as husband and wife since March, 1951; that their separa- 
tion as husband and wife (though living under the same roof) is due to the mis- 
conduct of the plaintiff; that the plaintiff is addicted to the use of alcohol, is a 
habitual drunkard, is guilty of actual and mental cruelty toward the defendant, 
and that because of such misconduct, it became necessary for defendant to 
move out of plaintiff's bedroom. 


That the plaintiff, on, to-wit, July 25, 1951, filed suit against this 
defendant in the Circuit Court for Montgomery County, Maryland, as a Court 
of Equity, Case No. 15,415, in which she alleged misconduct on the part of 
the defendant and sought to obtain an order for her maintenance/and support, 
for the support of the then minor infants; said case came on for|trial and by 
order entered October 27, 1952, the said court found that the plaintiff drinks 
too much and too often, and when she does she keeps the home in a state of 


confusion and that the husband (defendant herein) is justified in not sleeping 
with the wife, and the court dismissed the bill of complaint. 
The defendant, after his marriage, conveyed said property to a straw 
and the said straw conveyed said property to him and his wife as tenants by 
the entirety; said conveyance to him and his wife, for which the wife paid 
nothing, was made with the implied condition that the wife should continue 
to be faithful to her vows and that if she became unfaithful to her vows and 
violated her vows to be a good and faithful wife, the consideration of such 
conveyance would be lacking or forfeited, and that by the misconduct of the 
plaintiff she violated the implied conditions of the deed and she is disentitled 
to any further interest in said property. 
2. This defendant admits that the three properties are commercial 
but states that the monthly rents alleged are inaccurate; that the actual rents 


are as follows: 1952 


1490 H St., N. E., $100.00 a month; 
1492 H St., N. E., $125.00 a month; 
1494 H St., N. E., $175.00 a month. 
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Said properties were fully rented for the year 19 52. 

For the year 1953 the rent schedule was the same as in 1952 but pre- 
mises 1490 were rented for only nine months; premises 1494 were rented 
for 10 months and premises 1492 were rented for the full 12 months. 

In 1954 premises 1490 were rented for only seven months; premises 
1492 were rented for the full period; and premises 1494 were rented for only 
nine months; 

During 1955 it became necessary to reduce the rental of premises 
1494 to $160.00 per month. - 


_ Defendant admits that he is collecting these rents; defendant states 
that the net income from these buildings has not been very substantial; for 


instance, during 1953 he was compelled to improve the buildings with stone 
fronts, new steps, new window frames, etc., at a cost of $1,402.05; in 1954 
the repairs, maintenance, etc., amounted to $1 447.45, and in addition, dur- 
ing that year he paid taxes for the year 1951, together with interest and 
penalties, in the sum of $773.12, thus making total expenditures in 1954 of 
$2 220.57; that the premium for insurance from October, 1953, to October, 
1956, amounted to $183.50. 

3. Defendant did, on to-wit, January 12, 1955, pay $773.05 for taxes, 
penalties, etc., for the year 1952. 

Defendant concedes that he has not paid the taxes on these properties 
for the fiscal years 1953, 1954, and the first half of 1955. The defendant 
states, on the other hand, that during 1954 he sustained losses as a result of 
one of the hurricanes, and that the insurance company has issued a check 
payable to him and his wife, he believes in the sum of approximately $490.00, 
and that the plaintiff or her attorney have possession of said check and plain- 
tiff refuses to endorse it and to deliver it to the defendant unless the defend- 
ant gives to the plaintiff 50 percent of said check; this the defendant is un- 
willing to do, as he has had the repairs made and the proceeds of the check 
should be applied to the bills incurred in making said repairs. This defend- 
ant does intend to and will pay the taxes for the years 1953 and 1954 as 
promptly as possible, and certainly, prior to the time the District. of Columbia 
would have the right to issue a tax deed. 


4. This defendant denies that he has collected rents in excess of 
$17,000.00 for said properties during the past three years, but on the con- 
trary states that the rents collected are as set out in paragraph two above. 
This defendant states that as a result of the plaintiff's misconduct herein- 
above set out, she has forfeited her rights to said property and'to an account- 
ing for the rents and profits. Should the court conclude that the plaintiff is 
entitled to an accounting, this defendant will give a detailed accounting. 

Cross Complaint For Order Terminating All Rights Of 


Plaintiff In And To Said Realty And For The 
Vesting Of The Full Title In The Defendant. 


By way of cross complaint, this defendant states as follows: 

1. The plaintiff and the defendant were married on, to-wit January 
15, 1930, at Hyattsville, Maryland; that of this marriage there are three 
children, George H. Schultze, Jr., Edward W. Schultze, and Eileen M. 
Schultze, all of whom are of lawful age; that the plaintiff and the defendant 
have lived in Montgomery County, Md., for approximately the last past 15 
years, and though they still live under the same roof, they have not lived 
together as husband and wife since March of 1951, as set out in Paragraph 
One of the foregoing answer, and the statements therein contained are, by 
reference, made a part of this cross complaint, to the same extent as though 
fully repeated herein. 


2. In conveying the properties to the plaintiff and the defendant , the 
full purchase price having been supplied by the defendant, it was understood 
and agreed that the consideration passing from the wife, the plaintiff, to this 
defendant was the wife's then and future faithful observance of the marriage 


vows; there was an implied convenant on her part to this effect, and her sub- 
sequent wrongful breach of her vows caused a failure of the continuing con- 
sideration and works a forfeiture of the property rights conferred upon her 
by the conveyance to her. 
That in the aforesaid :ause of Marie M. Schultze vs. George H. 
Schultze, No. 15,415, In The Circuit Court for Montgomery County, State of 
Maryland, the Court, by its said Order of October 27, 1952, found that the 
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plaintiff drinks too rhuch and too often and when she does, she keeps the 
home in a state of confusion; that the husband, defendant herein, was justi- 
fied in not sleeping with the plaintiff, and dismissed the Bill of Complaint; 
that the plaintiff did not appeal from said Order; that the time within which 
an appeal can be taken has expired and that said judgment has become final. 
That judgment as to the misconduct of plaintiff is res adjudicata. 

WHEREFORE, defendant prays the Court for a decree: 

1. Divesting the plaintiff of any and all rights in and to the afore- 
said property; 

2. Vesting in the defendant full rights in and to said property; and 

3. Giving defendant such other and further relief as to the Court 
may seem just and proper. 

: HILL & CRENSHAW 


By: Francis W. Hill, Jr. 
601 Tower Bldg., Washington, D.C. 
George H. Schultze Attorneys for defendant. 


Defendant 
[Certificate of Service] 


[Filed June 22, 1955] 
REPLY TO CROSS COMPLAINT 
First Defense 


The cross complaint does not state a cause of action upon which 


relief can be granted. 
Second Defense 


1. The plaintiff admits the allegations of paragraph 1, stated on 
page 4 of the defendant's pleading which contains his answer and cross 
complaint, but with respect to the allegations of paragraph 1 of the answer 
which are incorporated in paragraph 1 of she cross complaint , the plain- 
tiff states: : 


As to the first paragraph of the incorporated paragraph 1, the plain- 
tiff admits the allegations. 

As to the second paragraph of the incorporated paragraph 1, the 
plaintiff admits that these properties were all owned by the defendant prior 
to his marriage to the plaintiff, and denies that the plaintiff has made no 
contribution to the purchase or the maintenance of said properties. 

As to the third paragraph of the incorporated paragraph i, the plain- 
tiff admits the allegations down to the semi-colon in the fourth line thereof, 
and denies the remaining allegations. re 

As to the fourth paragraph of the incorporated Saseeracll 1, the 
plaintiff denies the allegations as relevant to the pending cause of action, 
and admits the allegations, if relevant. | 

As to the fifth paragraph of the incorporated paragraph 1, the plain- 
tiff [admits] the allegations down to the semi-colon in the third line thereof, 
and denies the remaining allegations. 

2. Answering paragraph 2 of the cross complaint, the plaintiff denies 
the allegations of the first sentence, admits the allegations of the second 
sentence if relevant, and denies the allegations of the third sentence. Fur- 
ther answering the allegations of the third sentence, the plaintiff states that 
the only issue involved in the said Maryland proceeding was the issue of 
support and maintenance. 

WHE REFORE, having fully answered, the plaintiff prays|the Court 
to dismiss the cross complaint. 


/s/ John J. Donnelly 
Attorney for the plaintiff 


[Certificate of Service] 


[Filed Oct. 12, 1960] 


AMENDED COMPLAINT FOR PARTITION OF REAL PROPERTY AND 
OR AN ACCOUNTING OF RENTS AND PROFITS FROM REALTY 


_FOR AN ACCOUNTING OF RENTS AND PRO = 

1. Plaintiff and defendant were married on January 15,1930. They 
are the joint owners of real property. 

2. These three properties are commercial and have been, and are 
now, rented by the defendant at no less than the following monthly rents: 

1490 H Street, N.E. $125 a mo. 

1492 H Street, N.E. 175 a mo. 

1494 H Street, N.E. 175 a mo. 
Defendant has been, and is now, collecting these rents and appropriating 
them to his own personal uses and purposes. 

3. The aforesaid real property was purchased by and conveyed to 
plaintiff and defendant as tenants by the entireties on April 10, 1935. 

4. Defendant has on several occasions failed and refused to pay 
District of Columbia real estate taxes and thereby jeopardized the title to 
the aforesaid property. 

5. Defendant has collected rents in excess of $30,000 for said prop- 
erties in the three year period preceding the date of the commencement of 
this action, January 27, 1955, and through September 1960, and defendant 
has failed and refused and continues to fail and refuse to account to plaintiff 
for such rents and profits. Defendant has failed and refused, and continues 


to fail and refuse, to pay over to plaintiff any portion of said rents and profits. 
WHEREFORE, the plaintiff prays the Court for a judgment: 
1. For a partition in kind or for sale of the aforesaid real estate; 
2. Requiring defendant to account for the rents and profits for said 


properties; 

3. In the amount of money due and owing from defendant to plaintiff 
for plaintiff's just and lawful share of said rents and profits; and 

4. Giving plaintiff such other and further relief as to the Court may 
seem just and proper together with costs and interest. 


BROOKHART, BECKER & DORSEY 
By: /s/ Benjamin H. Dorsey 
[Certificate of Service] Attorney for Plaintiff 


*xx* * 


[Filed Nov. 1, 1960] 


ANSWER TO AMENDED COMPLAINT FOR PARTITION OF 
ESTATE AND FOR AN ACCOUNTING OF RENTS AND PRO 


AND 


CROSS COMPLAINT FOR ORDER TERMINATING ALL 
RIGHTS OF PLAINTIFF (CROSS DEFENDANT) IN AND T 
SAID REALTY AND FOR THE VESTING OF THE FULL 
TITLE IN THE DEFENDANT (CROSS PLAINTIFF) | 


ANSWER 


First Defense 


The plaintiff heretofore, on, to-wit, July 25, 1951, instituted suit 
against this defendant in The Circuit Court for Montgomery County, Md., 
Cause No. 15415 Equity, in which she alleged, among other things, that this 
defendant deserted her; that he had been cruel to her; that he failed to con- 
tribute to the maintenance and support of herself and their minor children; 
that he owned real estate in the District of Columbia and elsewhere valued 
at approximately $250,000.00 from which he received $1,500.00 per month; 
that she owned real estate from which she received $40.00 per month; in 
her prayers she sought alimony and support pendente lite; permanent main- 
tenance and support for herself and children, and suit money. | 

The Court, on July 27,1951, ordered the defendant to pay $750.00 
as initial attorney's fee, and $90.00 a week during the continuance of the 
suit to the plaintiff, 

The Court, on August 20, 1951, ordered the defendant to pay the ad- 
ditional sum of $500.00 as counsel fees. All of which payments were made, 

The said Court rendered an opinion in said cause and entered an 
Order on October 27, 1952; in the opinion the Court held that the plaintiff 
"drinks too much and too often. When she does, she keeps the entire house- 
hold in a state of confusion." 

The Court further stated: 

“But the proof clearly shows the husband was justified in not 
sleeping with the wife, and her conduct to be such as hardly to be 
conducive to excite sexual desires." 
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In said Order the Court ordered the bill of complaint "dismissed"; 
a copy of said Opinion and Order marked Exhibit A is hereto attached and 
made a part hereof. 

In said cause the plaintiff's and defendant's income were in issue; 
the Court passed upon the same and made Orders respecting the same. This 
matter is adjudicated; no appeal was taken and the time within which to appeal 
has expired; and plaintiff is not now entitled to an accounting. 


Second Defense 


The plaintiff, if she desired to go further into the matter of the in- 
come and expenses with respect to the properties here in question, could 
and should have sought relief as to the same in said cause, and she cannot, 
under the law, litigate a partial claim based in part on her husband's in- 
come from these properties, and then, in another proceeding, seek to share 
in said funds based on another theory; she is now estopped from seeking 
relief as to the same. 


Third Defense 


The defendant herein, as plaintiff, filed, on, to-wit, Jan. 3, 1956, in 
the Circuit Court for Montgomery County, a suit against this plaintiff (de- 
fendant in said cause) Equity No. 18739, alleging desertion and adultery and 
sought a divorce; the defendant therein (plaintiff herein) on April 10, 1956, 
filed an Answer and stated that she was without means of support and that 
the plaintiff (defendant herein) owned valuable real estate from which he 
derived substantial income, and on Dec. 27, 1956, she filed a petition seek- 
ing payment of alimony and counsel fees; in said petition she made allega- 
tions as to defendant's (plaintiff's herein) income and assets; the Court,by 
Order dated Jan. 23, 1957, ordered the plaintiff (defendant herein) to pay 
the defendant therein $50.00 a week and counsel fees in the sum of $200.00, 
and said payments were made. 

On August 14, 1959, the defendant herein filed a Supplemental Com- 
plaint in said cause; on Sept. 22, 1959 , the plaintiff herein filed an Answer; 
on March 8, 1960, the plaintiff herein filed in said cause a cross bill of 
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complaint; the defendant herein (plaintiff therein) on March 10, 1960, filed 
an answer to said cross complaint. The matter came on for hearing and the 
Court filed a Memorandum Opinion (filed March 22, 1960) in which he found 
that the defendant therein "committed the act of adultery with Zovana"; that 
in support of an adulterous disposition on the part of the plaintiff herein 
(defendant therein) the Court stated that on another occasion the husband 
found the wife, plaintiff herein, alone in the house with a Dr. Costello at 
3:00 a.m., under most suspicious circumstances, and on another occasion 
the son found the plaintiff herein alone in the house with a man named Sand- 
ifer; that the plaintiff herein was dressed in a robe and the man in shorts 
and an under shirt and that there was a glass on each side of the bed; the 
Court found that this defendant was entitled to a divorce on the grounds of 
adultery; that as far back as 1951 the parties had lost all love and respect 
for each other; that the wife's conduct justified the husband in refusing to 
live with her; that the cross bill will be dismissed. The Court, on March 21, 
1960, signed a decree (filed March 22,19 60), granting the husband (defendant 
herein) a divorce on the grounds of adultery and dismissed the cross bill of 
the plaintiff herein. A copy of said Memorandum Opinion marked Exhibit B, 
and a copy of said Order marked Exhibit C, are hereto attached and made 
a part hereof. 
In said cause the plaintiff's and defendant's income were in issue; 
the Court passed upon the same and made Orders respecting the same; this 
matter is res adjudicata; that the plaintiff herein did give notice of an appeal, 
but she failed to perfect her appeal; the same was dismissed and the time 
within which to appeal has now expired. 


Fourth Defense 


The plaintiff, if she desired to go further into the matter of income 
and expenses with respect to the properties here in question, could and 
should have sought relief as to the same in said cause; she cannot, under 
the law, litigate a partial claim based in part on her husband's income from 
these properties , and then in another proceeding seek to share in said funds 
based on ancther theory. 
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Fifth Defense 


1. The defendant admits that the plaintiff and defendant were mar- 
ried; he denies it was on January 15, 1960, but alleges it was on Jan. 15, 
1930; he admits that they are joint owners of record of Lot 813, Square 4068, 
improved by premises 1490, 1492, and 1494 H Street, N. E., Washington, D.C., 
mentioned in Paragraph 2 of said Amended Complaint. 

2. The defendant admits that the three said properties, 1490, 1492 
and 1494 H St., N. E., are commercial; he denies they are and have been 
rented for not less than $125.00, $175.00 and $175.00 a month, respectively, 
and alleges that the rent received from said properties, the expenses and the 
net from 1952 and through 1959 have been approximately as follows: 

Year Rents _Expenses ‘Net 

1952 $4,200.00 $ 931.00 $3 269 .00 
1953 3,750.00 1,953.00 1,797.00 
1954 4,070.00 2,406.00 1,664.00 
1955 4,275.00 2,000.00 2,275.00 
1956 4,590.00 2,041.00 2,549 .00 
1957 4,710.00 2,163.00 2,547.00 
1958 4,145.00 2,563.00 1,582.00 
1959 4,425.00 2,603.00 1,822.00 


Further answering said allegations, this defendant states that as set 
out in the First and Third Defenses, the Circuit Court of Montgomery County 
has, at the plaintiff's request, considered this defendant's total income and 
has made allowances to the plaintiff which the defendant has paid; further, 
that the defendant purchased premises 6800 Glenbrook Road, Bethesda, Md.; 
that the plaintiff made no contribution to the purchase of the same; that the 
defendant, relying upon plaintiff's promise to be a good, faithful, and dutiful 
wife, arranged that title be taken to said premises by the plaintiff and de- 
fendant as tenants by the entireties; that the said plaintiff, as more fully set 
out in the first and Third Defenses, violated her agreement to be a good, 
faithful, and dutiful wife, and though the parties hereto have no lived to- 
gether as husband wife since March, 1951, and though because of the 
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misconduct of the plaintiff, the defendant was granted a divorce|as set forth 
in the Third Defense, yet at all times here in question the plaintiff has been 
living in said home and has not made any payments on account thereof for 
her use, taxes, repairs, insurance or maintenance; that this defendant has 
not lived in said house since about January 23,1957; further, that at times 
covered by the Court Orders referred to in the First and Third Defenses, 
and during the remainder of the time here in question, the defendant has 
contributed to the support and maintenance of said plaintiff; that should the 
Court find that the plaintiff is entitled to any relief, then the plaintiff should 
and must be charged with the funds advanced by the defendant for her and 
for the exclusive use of 6800 Glenbrook Road, Bethesda, Maryland, from 
January 23, 1957, to the time she may leave said premises, and the same 
should be credited against the funds, if any, the Court finds due’ to the plain- 
tiff. 
3. The defendant denies the allegations of Paragraph 3; further 
answering, said defendant states that he owned all of said properties prior 
to the marriage of the parties hereto; that the plaintiff contributed nothing 
to the purchase or the maintenance of said properties; that he, solely in 
consideration of the plaintiff's promise to be and remain a good, faithful 
and dutiful wife, had said properties conveyed to them as tenants by the 
entireties; that said plaintiff broke her promises, has not been ja good and 
dutiful wife, and because of her misconduct, he has been granted a divorce 
from her; and she has forfeited any and all rights in and to said properties. 
4. This defendant admits that he, from time to time, has been late 
in paying his taxes, and alleges that this, to a large extent, has been due to 
the demands made upon him by the plaintiff, to his mental and nervous con- 
dition brought about by the misconduct of the plaintiff. 
5. Defendant denies the allegations of Paragraph 5 and states he 
has collected the rents and paid the expenses as set forth in Paragraph 2 
hereof; this defendant states that all of his income, including the income 
from these properties, was considered by the Montgomery County Court 
which did order certain payments, which have been made; that the plaintiff 
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is not entitled to again collect, and that defendant is not indebted to the 
plaintiff. 

That the plaintiff, by reason of her misconduct, has forfeited her 
right to an accounting and has forfeited her right to any further interest in 
or to said properties. 


CROSS COMPLAINT SEEKING ORDER TERMINATING ALL 
RIGHTS OF PLAINTIFF IN AND TO SAID REALTY AND FOR 
VESTING OF THE FULL TITLE IN THIS DEFENDANT 


By way of Cross Complaint, this defendant states as follows: 
First Claim 


1. The plaintiff and defendant were married on Jan. 15, 1930, at 
Hyattsville, Maryland; that of this marriage there are three children; George 
H. Schultze, Jr., Edward W. Schultze and Eileen Schultze Buterbaugh, all 
of whom are of lawful age; that the plaintiff and defendant did, for many 
years, live at 6800 Glenbrook Road, Montgomery County, Md.; that the 
plaintiff still lives there; that the defendant left said premises January 23, 
1957, though he and the plaintiff have not lived as man and wife since 1951. 

2. The defendant incorporates herein as if specifically repeated the 
allegations set forth'in the First and Third Defenses; that the plaintiff, as 
set forth in said defenses, has been guilty of misconduct, including adultery; 
that the defendant has been granted a divorce from her, which is in full force 
and effect; that the defendant (cross complainant) , before he married the 
plaintiff, did own Lot 813, Square 4068, improved by premises 1490, 1492 
and 1494 H St., N. E.; that the plaintiff did not contribute to the purchase 
or the maintenance of said property; that the defendant, without any con- 
sideration being paid therefor by the plaintiff, and solely in consideration 
of her implied agreement to be and remain a good, faithful, and dutiful wife, 
had said property conveyed to him and his wife as tenants by the entirety; 
that said plaintiff has breached her agreement to remain a good, faithful 
and dutiful wife, but on the contrary became a drunkard, committed adultery, 
and continued to lead an adulterous life and a life of debauchery; that her 


misconduct and wrongful breach of her vows caused a failure of the continuing 
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consideration to be a good, faithful and dutiful wife, and works a forfeiture 
of the property rights conferred upon her by the conveyance to her as one 
of the tenants by the entireties. 
That in the aforesaid cause Marie M. Schultze v. George H. Schultze, 
No. 15,415, in The Circuit Court for Montgomery County, State of Maryland, 
the Court, by its said Order of October 27, 1952, found that the plaintiff 
drinks too much and too often and when she does, she keeps the |home ina 
state of confusion; that the husband, defendant herein, was justified in not 
sleeping with the plaintiff, and dismissed the Bill of Complaint; that the 
plaintiff did not appeal from said Order; that the time within which an appeal 
can be taken has expired and that said judgment has become final; that judg- 
ment as to the misconduct of plaintiff is res adjudicata, 
That in the aforesaid cause of George H. Schultze v. Marie M. 
Schultze, No. 18,739, in The Circuit Court for Montgomery County, Md., 
the Court, by its said Opinion, filed March 22, 1960, found the plaintiff 
guilty of adultery, and by its Order of March 21, 1960, ordered that this 
defendant be divorced from the plaintiff herein; and that her cross bill of 
complaint be dismissed; that though the plaintiff noted an appeal, yet she 
did not perfect said appeal and that said Order is now final and jis in full 
force and effect, and the time within which to appeal has expired. 


Second Claim 


1. The allegations with respect to marriage, deparetion and with 
respect to the matters covered by Exhibits A, B, and C, attached hereto 
and made a part hereof, as heretofore made, are incorporated herein as if 
they had been specifically repeated; the plaintiff herein, as previously set 
forth herein, in the Answer and in the Cross Complaint, has litigated with 
respect to this defendant's properties and his income, and upon considera- 
tion of the same, the Court, as heretofore set forth, did make certain allow- 
ances to the plaintiff for her support and maintenance. Defendant states 
that the plaintiff is now estopped from seeking a further interest in and to 
this defendant's properties, or in or to the properties which were held by 
the plaintiff and defendant as tenants by the entireties, 
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Defendant further states that if the Court should make any allowance 
whatsoever to the plaintiff , that then there should be set off against the same 
all of the payments made by him pursuant to the Orders of the Court with 
respect to support and maintenance, all other payments made by him to or 
for the benefit of the plaintiff, and there should likewise be set off against 
the plaintiff's claim, if any, a full and complete credit for the full use by the 
plaintiff of premises 6800 Glenbrook Road, Bethesda, Md., from, to-wit, the 
23rd day of January, 1957; that exclusive use and possession of said pre- 
mises should be charged against the said plaintiff at the rate of $300.00 per 
month from, to-wit, January 23, 1957, down to and including the present time; 
that this defendant should likewise be given credit for all other sums which 
he has advanced to or for the said plaintiff. 

WHE REFORE, defendant prays the Court for a decree: 

i. Divesting the plaintiff of any and all rights in and to the afore- 
said property; 

2. Vesting in the defendant full rights in and to said property; 

3. Appointing a Trustee or Trustees, vesting them or him with title 
to said property, and directing said Trustee to convey said property to the 
defendant clear and free of any and all claims of the plaintiff; 

4, As against any claim which may be allowed to the plaintiff setting 
forth a credit for the benefit of the defendant on account of (a) all monies 
paid by him to the plaintiff pursuant to Order of Court; (b) all additional sums 
paid by the defendant to the plaintiff during the pendency of this action and of 
the related actions in Montgomery County, Md., more fully referred to in Ex- 
hibits A, B and C, hereto attached and made a part hereof; and (c) a credit 
for the exclusive use by the plaintiff of premises 6800 Glenbrook Road, Beth- 
esda, Maryland, during the period from Jan. 23, 1957, down to such time as 
she may remove from said premises; and 

5. Giving defendant such other and further relief as to the Court may 


seem just and proper. 


/s/ George H. Schultze, Defendant 
/s/ Francis W. Hill, Attorney for Defendant 

[JURAT the 31st day of October, 1960] 

[Certificate of Service] 


[Filed Nov. 16, 1960] 


ANSWER TO CROSS COMPLAINT 


Plaintiff answers defendant's cross complaint in the following manner. 

First Claim 

1. Plaintiff admits all of the allegations in paragraph 1, except that 
plaintiff denies that defendant left the premises at 6800 Glenbrook Road, 

Montgomery County, Maryland on January 23, 1951 and that he and plaintiff 

have not lived as man and wife since 1951. 

2. Plaintiff denies all of the allegations of fact and conclusions of 

law in paragraph 2. 


Second Claim 

1. Plaintiff denies all of the allegations of fact and conclusions of 

law in paragraph 1, 
WHEREFORE, having fully answered, the plaintiff prays|the Court 

to dismiss the cross complaint. 


/s/ Benjamin H. Dorsey 
Attorney for Plaintiff 
[Certificate of Service] * Ok 


[Filed Apr. 20, 1961] 


AMENDMENT TO ANSWER TO AMENDED COMPLAINT 
Leave having been first had and obtained, defendant files this Amend- 
ment: 
AMENDMENT TO ANSWER 
Sixth Defense 


The plaintiff instituted suit in the United States District |Court for 
the District of Columbia against this defendant in cause known as No. 4768-55, 
and in that suit the wife, plaintiff, alleged that the defendant had failed to give 
to her her share of income from the three properties involved in this suit, 
and she sought to have the defendant compelled to pay for her support and 
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maintenance, pendente and permanently; that said cause was, on March 15, 
1956, dismissed without prejudice to plaintiff's right to file the action in 
another jurisdiction; that plaintiff, hereinafter referred to as wife, did there- 
after, on, to-wit, December 27, 1956, file a petition in the cause known as 
George H. Schultze v. Marie M. Schultze, Equity No. 18, 739, In the Circuit 
Court for Montgomery County, Maryland, in which she alieged that the hus- 
band owned property in the District of Columbia valued at approximately 
$250 000.00 (which included the three properties involved in this suit), and 
she prayed for support and maintenance; that the Court awarded her $50.00 
a week and attorneys’ fees of $200.00; that the rights of the plaintiff are res 
adjudicata, and she is estopped from asserting any further claim with re- 
spect to said properties. 


/s/ Francis W. Hill 
Attorney for defendant. 


[Filed April 24, 1961] 


[ PREHEARING PROCEEDINGS] 
April 19, 1961 
Action for money judgment for rents and profits from realty, and 


partition of realty. 
UNDISPUTED FACTS 


Prior to 1930 D George H. Schultze was the owner of commercial 
property known as Lot 813, Square 4068 in the District of Columbia, im- 
proved by premises 1490, 1492 and 1494 HSt., N. E. 

P Marie Schultze and D George H. Schultze were married on Jan. 
15,1930. 

On March 16, 1933 P and D conveyed said property to one Reilly, 


who on the same day conveyed said property to P and D. 
On April 8, 1935, plaintiif and defendant, as tenants by the entireties, 
executed a deed of trust on said property, which has been paid in full. 
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On July 25, 1951 P herein instituted a suit for maintenance and sup- 
port against D herein in the Circuit Court for Montgomery County, Mary- 
land, No. 15,415. After entry of various orders, the case was finally dis- 
missed Oct, 27, 1952. 

On Jan. 3, 1956, D herein filed suit against P herein for absolute 
divorce , Equity No. 18,739, Circuit Court of Montgomery County, Md., al- 
leging desertion and adultery. Thereafter D herein filed a supplemental 
complaint and P herein filed an answer and cross bill of complaint. After 
some preliminary orders, on March 22, 1960, D herein was granted an 


absolute divorce from P herein on the grounds of adultery, which divorce 
is now final, the time for appeal having expired. Said decree did not finally 


adjudicate the property rights between the parties. 
In Equity No. 23133, the Circuit Court for Montgomery County, Mary- 
land, entered a judgment for partition of premises 6800 Glenbrook Road, 
Bethesda, Maryland. 
On October 26, 1955 P herein had filed an action for maintenance 
against D herein in this Court, C. A. 4768-55, in which D's motion to dis- 
miss was granted by order of March 15, 1956, without prejudice to Plain- 
tiff's right to file the action in another jurisdiction. 
The income and expenses and net profits from premises 1490, 1492 
and 1494 H St., N. E. for the years 1952 to 1960 inclusive were as follows: 


Year Rents % of Gross Expenses % Net 


1952 4,200.00 35 931.00 35 | 3,269.00 
1953 3,750.00 32 1,953.00 32 | 1,797.00 
1954 4,070.00 34 2,406.00 34 | 1,664.00 
1955 4,275.00 33 2,000.00 33 | 2,275.00 
1956 4,590.00 37 2,041.00 37 | 2,549.00 


1957 4,710.00 2,163.00 41-| 2,547.00 
1/2 
1958 4,145.00 2,563.00 39 | 1,582.00 


1959 3,950.00 2,675.00 37 | 1,275.00 
1960 4,800.00 3,813.00 39 987.00 
$17 945.00 
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PLAINTIFF contends that from 1930 on she contributed to the main- 
tenance and operation of the realty here in issue; that she obligated herself 
on the deed of trust, which has been paid off; that D has obtained rents and 
profits therefrom during the period 1952 to 1960, as set forth above; that P, 
joint owner of said property, has received none of the net rental income from 
the property from and including 1952; that since 1952 D has failed and re- 
fused and continues to fail and refuse to pay over to P any portion of said 
rental income. 

P contends that she has done nothing to forfeit her interest in said 
real estate , and that the respective rights of the parties in said property 
and profits therefrom have not been determined in any of the prior litiga- 
tions between the parties. 

P asks judgment: 

1. For money judgment in the amount of $8,972.50, with interest on 
P's share of each year’s net income from Dec. 31 of said year; and 

2. For partition of the realty. 

DEFENDANT denies that P is entitled to any of the relief prayed, 
and asks that judgment dismissing the complaint and terminating P's in- 
terest in the realty, and directing that the premises be conveyed to the de- 
fendant clear and free of all claims of the plaintiff. 

D contends that P made no contribution to the purchase and/or main- 


tenance of the property; that the property was owned by D solely prior to 


their marriage; that D had the property conveyed to himself and P jointly 
upon the implied promise that she would remain a good, faithful and dutiful 
wife, which promise she broke; that P has been guilty of adultery and mis- 
conduct in and about the home and these matters have been adjudicated ad- 
versely to P by the Circuit Court of Montgomery County, Md. in No. 15,415 
and Equity 18,739. 

D contends that P's and D’s income for the years 1952 to 1960 in- 
clusive, were in issue in both of said actions; that the matters now attempted 
to be relitigated are res judicata, and that P can not split her causes of 
action and is now estopped from claiming funds which she could have claimed 
in other suits. 
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D further contends that P has already received far more than the 
share of rent she now claims, by virtue of payments under the maintenance 
orders in said actions and other payments by D to P. | 


STIPULATIONS 


Facts under "UNDISPUTED FACTS". 

It is stipulated the following may be admitted without formal proof, 

subject to all other objections: 

Certified copies of the docket entries and/or orders in No. 

15,415 and Equity 18,739 and Equity No. 23,133, Circuit Court for 

Montgomery County, Maryland. | 

Certified copies of any of the records of the Recorder of Deeds 

of the District of Columbia. 

D's PT Exhibit #1 -- Letter dated 4/12/61 from the District of 
Columbia Board of Equalization and Review, giving assessed value 

of property. 

D's PT Exhibits #2 to 10 inclusive -- Copies of D's Federal 

Income Tax Returns for 1952 to 1960 inclusive. | 

D's PT Exhibit #11 -- Summary of income tax information. 


Schedule of Maintenance Payments has been identified as Dis #12, 
No stipulation has been made with reference to D's PT Exhibit #12, Counsel 
for P will check with P and will advise counsel for D, within two weeks, 
whether he can stipulate has to PT Exhibit #12. | 

It is stipulated that D's "AMENDMENT TO ANSWER TO AMENDED 
COMPLAINT" may be filed as of today and that the pretrial order as drafted 
includes the allegations of such amendment to the answer, no further pre- 


trial thereon being necessary. 
Counsel agree to exchange, within two weeks, the names and ad- 
dresses of all witnesses known to them, including experts, if any|, and if 
they learn of any additional witnesses prior to trial to exchange their names 
and addresses promptly. 
The Examiner has requested counsel to appear at trial with the 
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maximum amount of authority to settle this case which will be allowed them 
by their principals. 


/s/ Elizabeth Bunten 
Assistant Pretrial Examiner 


Attorneys: 
/s/ Malvern J. Sheffield, Jr., Plaintiff 
/s/ Francis W. Hill, Defendant 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D.C. 
June 15, 1961 

The above-entitled cause came on for trial before the HONORABLE 

JOSEPH C. MC GARRAGHY, United States District Judge, at 10:00 a.m. 
* * * * * 

MR. SHEFFIELD: May it please the Court, Mr. Hill and I have both 
agreed that there are two mistakes on the pre-trial order that was entered 
in this case. 

If it please the Court, under, "Undisputed Facts," it states that: 

Prior to 1933, Defendant George H. Schultze was the owner of 
the property in question here. 

That date should be, prior to 1930. 

THE COURT:' That is correct, Mr. Hill? Do you agree? 

MR, HILL: Yes, Your Honor. 

MR. SHEFFIELD: 1930 was the year in which the parties were 
married. 

THE COURT: Yes, I understand. 

MR. SHEFFIELD: If the Court please, if you will skip down on the 
first page to about the middle of the page, it states: 

"On July 25, 1951, Plaintiff herein instituted a suit for absolute 
divorce against Defendant .. ." 
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| 
Well, that is in error. The suit was for maintenance and support of 


herself and her minor children. 
THE COURT: You want me to change that to read, "a suit for main- 
tenance and support" ? 
MR. HILL: Yes, Your Honor. | 
* * * | 
MARIE SCHULTZE 
was called as a witness in her own behalf and, having been first duly sworn, 

was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR, SHEFFIELD: 

Q. Now, Mrs. Schultze, you speak up so that the Court can hear you 
plainly. A. Yes. 
Q. Please state your full name. A. Marie McMahon Schultze. 

What is your current residence address? A. 5002 Sargent Road, 


Is that in the District? A. Washington, D.C. 
What is yourage? A. Fifty-two. June 1, 1909. 
When did you marry George H. Schultze? A. January 15, 1930. 
Where were you married? A. Hyattsville, Maryland. 
Were there children born of this marriage? A. Yes, three. 
Please state their names. A. George Harold, Jr.; Edward Wal- 
ton; and Eileen Marie. 
Q. Will you give their dates of birth, please? A. George, Jr. was 
November the 18th, 1930; and Edward Walton was May 7, 1932; and Eileen 
Marie was January 4, 1934. 
Q. Are these children living today ? A. Yes, they are. 
Q. Did there come a time that you and the Defendant George Schultze 
were divorced? A. Yes. 
MR, SHEFFIELD: May it please the Court, we have stipulated under 
the agreed facts in the pre-trial order that the Plaintiff and Defendant were 
divorced on March 22, 1960 in the Circuit cau of Montgomery County, 
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Maryland, and that the Defendant here, that is, George Schultze, was granted 
the divorce on the grounds of adultery. 
BY MR. SHEFFIELD: 

Q. Where did you and Mr. Schultze reside between January 15, 1930 
and March 22,1960? A. Well, the first place was Colorado Avenue, 5600 
block of Colorado Avenue, N. W., in the District. And the next place was 
Rhode Island Avenue -- that was where George, Jr. was born -- N. E., 15th 
and Rhode Island Avenue, N. E. From there to 3513 Rittenhouse Street, 
Chevy Chase, N. W.; and I lived there for about thirteen years, and then 
went to 6800 Glenbrook Road, Bethesda, Maryland, where I lived for eigh- 
teen years. 

Q. And did Mr. Schultze live at these addresses also? A. Yes, he 
did. 

Q. You were living as husband and wife? A. Yes. 

MR. SHEFFIELD: May it please the Court, we have stipulated that 
George H. Schultze acquired the property in question, namely Lot 813, Square 
4068 in the District of Columbia, improved by premises 1490, 1492 and 1494 

H Street, N. E., in 1929, which was prior to his marriage to the 
Plaintiff here. 

We have also stipulated to the fact that on March 16, 1933, Plaintiff 
and Defendant conveyed said property to a straw, who on that same date 
conveyed the property back to Plaintiff and Defendant jointly. 

Now, in the District of Columbia, this creates a tenancy by the en- 
tireties. The cases on that are Settle v. Settle in 56 App. D. C. 50, 8 F. 2d 
911, 1925. Tendrick v. Tendrick, in 90 App. D. C. 61, 193 F. 2d 368, 1951. 

We further agree that on April 8, 1935, Plaintiff and Defendant, as 
tenants by the entireties, executed a deed of trust on said property, which 
has been paid in full and released. 


* * * 


BY MR, SHEFFIELD: 


Q. Mrs. Schultze, during your years of marriage to the Defendant , 


did you actually go out to work to earn a living and bring in income for the 
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family at any time? A. No, I didn't. I tried to, but my husband objected to it. 
Q. Did there come a time that you volunteered to do work to earn 
income? A. Yes,I did. | 
Q. Would you state the circumstances surrounding that, please? 
A. Well, it was during the war, I took the Civil Service examination, and 
they sent me to the OPA, which was very close to the home; but he strenu- 
ously objected to my taking the position because the children were rather 
young and he didn't want me to go out to work. 
Q. During your years of marriage to the Defendant, were you re- 
ceiving income from any source whatsoever? A, Yes, | had a small 
income from property left by my father. 
Q. Would you tell us about that property and what kind of income 
you were deriving from it? A. Well, at first I was deriving very small in- 
come, say, about twenty-five or thirty-five dollars a month, and then when 
my father passed away, why, I bought in the property, and then later sold it. 
I borrowed the full amount, because I had three brothers who also held an 
interest in the property. | 
Q. Did you acquire an interest in that property prior to|your father's 
death? A. No, no. 
Q. When did your father die? A. 1937, March. 
Q. And after 1937, in March, what was your interest in the prop- 
erty? A. Well, there was four of us. I had one-fourth. And I never bor- 
rowed on the property, so, therefore, I borrowed the money to buy the 
brothers’ shares. 
Q. When did you purchase your brothers' shares? A. Well, I'd say 


it was about a year after, my father's death. I have a record of it but right 
offhand I don't remembey exactly the date, But it was not too long afterwards. 
I think my youngest brother had to reach the age of twenty one before 
it could be settled. 
Q. Do you still hold title to that property? A. No,I don't. I sold 
the property. 
Q. When did you -- A, At a profit. 
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Q. When did you sell? A. I kept it for about a year and -- 
Q. Ayear after when? A. Ayear after I bought the brothers' shares. 
It was during the rent control so, therefore, I couldn't raise the rents, and in 


order to meet the payments, why, I wasn't making anything. 

Q. Can you -- A. Iwas advised to sell. 

Q. Can you estimate the rentals that you obtained from that prop- 
erty during the time -~- 

MR, HILL: If Your Honor pleases, I don't know the materiality; but 
if it is, it seems to me there should be some record rather than just some 


general vague estimation. 

THE COURT: What is the purpose of the offer? 

MR. SHEFFIELD: I want to show the income she derived from this 
property, the fact that it went intc the family till, and that, in a sense, she 
has helped with the maintenance and operation of the property in question 
in this lawsuit by virtue of the fact that her husband's income was, therefore, 

free to be spent for the maintenance and operation -- 

THE COURT: This was back in 1937, wasn't it? 

MR, HILL: She sold it within a year. 

THE WITNESS: No, I acquired it after my father's death, 

THE COURT: When did he die? 

THE WITNESS: Thirty-seven, March. 

THE COURT: You said you acquired it about a year after his death? 

THE WITNESS: Yes, that is right. 

THE COURT: Then you held it for a year and then sold it? 

THE WITNESS: Yes. 

THE COURT: Don't you have any records ? 

THE WITNESS: Yes, I have records. I have the real estate agent 
who sold it for me, and I kept one piece of property and received $50.00 a 
month rent from that for ten years. 

THE COURT: I think you had better produce your records, if you 
have them. 

MR. SHEFFIELD: All right. 
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| 
THE WITNESS: And I also put the profit from the property into the 
house on Rittenhouse Street, which is $4,000, to remodel the kitchen. 
THE COURT: You mean, when you sold this property that you got 


from your father -- 

THE WITNESS: Yes, that is right. | 

THE COURT: -- you made a profit of $4,000, which you put into 
some property on Rittenhouse Street ? | 

THE WITNESS: Yes, sir. 

BY MR, SHEFFIELD: 

Q. During your marriage to the Defendant, did you obtain any other 
income or moneys during that time, and_if so, state what that was? A, Well, 
I had an endowment policy that my father had taken out on me, and also in- 
surance from my father's death. 

Q. Can you state how much was involved? A. I would say it was 
about $2500. 

Q. And what did you do with this money? A. Well, I put it in the 
home. I put most everything I have ever had in the home. I purchased 
furniture. I received a bequest from a friend of mine, which I purchased 
a dining room suit. That was $500; and each one of the children received 
a hundred, which they got. 

Q. Were there any other sources of income that you had? A. No, 
there was no other sources other than the rents from the property. 

Q. During your years of marriage to the Defendant, what if any 
duties normally expected of a housewife and a mother did you perform? 

A. Well, every one that I possibly could. I did all my housework. 

I had a maid sometimes. I put every effort that I possibly could toward 
educating my children, as my husband was away most of the time on various 
trips. So the responsibility was fully mine. 

Q. How long did your children live at home with you? A. Well, 
until they became of age, except for my daughter. When I filed!the main- 
tenance suit, my husband took her out of the house, and she didn't know 
where she was going. She was seventeen, in Immaculata College. 


| 
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Q. Can you state in what manner you cared for your husband and 


your children? A, Well, every manner that I could possibly do, I think that 
I did my duty as a mother and wife. 

Q. Did you take care of anyone in your husband's family? A. Well, 
his brother was there practically all the time for meals, every day. si 

Q. And that occurred over what length of time? A. Well’ I'd say 
twenty years. 

Q. Was there any -- A. At least. 

Q. Was there anyone else in his family that you were solicitous of 
and took care of? A. His mother and his sister was very close to me. 

Q. Did there come a time that your 6800 Glenbrook Road property 
was sold? A. Yes. 

MR. SHEFFIELD: May it please the Court, we have stipulated that 
the 6800 Glenbrook Road property, which was the last marital domicile of 
the parties , was sold pursuant to an order of the Circuit Court of Montgomery 
County, Maryland, and this was pursuant to a petition for partition, filed by 
the Defendant here, Mr. Schultze, and that the proceeds of the sale were 
divided equally between the parties. 

* * * * * 

MR. SHEFFIELD: I call the Defendant, George H. Schultze, to the 
stand for cross examination under Rule 43(b). 

THE COURT: Very well. 

Whereupon -- 

GEORGE H. SCHULTZE 
was called as a witness by the Plaintiff under Rule 43(b), and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, SHEFFIELD: 

Q. Will you please state your name for the record? A. George H. 
Schultze. 

Q. You are the Defendant in this action? A. Iam. 

Q. Mr. Schultze, I direct your attention to Plaintiff's No. 1, which 
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has previously been identified as a Deed of Trust which you and Marie Mc- 
Mahon Schultze, your wife, executed as tenants by the entireties'on the prop- 
erty in question, and I direct your attention to the first paragraph of that 
Deed of Trust, wherein certain recitals are made of notes that had previously 
been executed by you, which were secured by this Deed of Trust, 

Specifically, the sum of $6,000, you had executed a personal note for 
said amount on May 11, 1932, payable to the order of the Northeast Savings 

Bank on demand, and that certain payments were made on account 
of that principal sum, leaving an unpaid balance of $5850, together with ac- 
crued interest to March 19, 1935, amounting to $624.98; and to 4 note in the 
principal amount of $1300, on your personal note, which was executed Novem- 
ber 6, 1933, payable to the order of the Northeast Savings Bank; thirty days 
after date. | 

I ask you if you can state what use you made of the proceeds of those 
two personal notes? A. Well, at the time I had a note -- I mean, I had some 


automobile business and I put notes in, discount notes at the Northeast Bank; 
and during the period of that, the bank closed, closed the bank down, and the 
receivership; I had to pay the Northeast Bank off, and I put a note in for this 
property and to pay the Northeast Bank off on these notes I hadin there for 
collection. 
I signed a note at the Northeast Bank and paid them off in full out of 
my own living, as I went along. That is what this money is accounted for. 


I never used it for anything else but my business. 
Q. And what was your business at that time? A. The automobile 
business. | 
Q. Now, you correct me if I have understood you wrong. You had 
an automobile business. A. That is right. 
Q. And you evidently borrowed money for that? A. I discounted 
notes on automobiles. | 
Q. I see, you discounted the notes. A. That is right; and I was 
responsible for the notes. When the bank closed up, I had to go down to 
the receivership and sign another note for all the money I owed. 
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MR, HILL: If you just answer the questions, you don’t have to re- 
peat your answers. 

THE WITNESS: Yes. 

MR, SHEFFIELD: That is all, Your Honor. 

* * * * * 
29 MR. HILL: If Your Honor pleases, I wish to offer some records in 

evidence. 

One, certified copy of the proceedings, Marie M. Schultze v. George 
H. Schultze, No. 15415 in the Circuit Court for Montgomery County, Maryland. 

I believe you are fully familiar with this? 

MR, SHEFFIELD: Yes. 

MR, HILL: I would like to have that marked. 

THE COURT: It will be received and marked. 

THE CLERK: Defendant's No. 1. 


(Whereupon certified copy of proceedings 

in Circuit Court for Montgomery County, 
Maryland, No. 15415, was marked Defend- 
ant’s Exhibit No. 1, and received in evidence.) 


MR. HILL: For a matter of convenience, I have reduced to two pages 
the salient points of that. 

THE COURT: Do you want to look at these two pages? 

MR, HILL: I have given them to him, if Your Honor please. 

THE COURT: All right. 

MR. HILL: My specific point is, and this really goes to two things: 


One, to the matter of res judicata; and, two, to the matter of payments to her. 


You will observe from the petition that she specifically refers to the 
property in the District of Columbia, and recites that it has a value of ap- 
proximately $250,000. So the property in the District of Columbia was 
brought into litigation at that time. 

Then, if Your Honor pleases, the Court entered three orders: One 
of July 27, '51, providing for a fee to be paid by the Defendant of $750, and 
providing $90.00 a week to the wife. 

And then later, August 20, the Court directed the Defendant to pay an 
additional fee of $500 to the Plaintiff's attorney. 


7 
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And then the cause was dismissed, and attached -- I think it is pro- 
bably the last page -- there is a memorandum opinion by Judge Prescott, 
I believe it is, and there he reviews the testimony, and he summarizes it 
that the wife drinks too much and too often, and that the husband was justified 
in not sleeping with the wife; and the complaint is dismissed. 

I next wish to offer in evidence, suit by George H. Schultze against 
Marie M. Schultze, in Montgomery County, Maryland, 18739; and I have 
likewise summarized the main points of that, which I would like to briefly 
bring to your attention. 

THE CLERK: Defendant's No. 2. 


(Whereupon certified copy of proceedings 

in Circuit Court for Montgomery County, 
Maryland, No. 18739, was marked Defend- 
ant's Exhibit No. 2, and received in evidence.) 


MR, HILL: If Your Honor pleases, the Plaintiff here filed an answer, 
and in the answer, she alleges that she was without support; she denies 
| 


cruelty, and so on; and she alleges desertion on the part of the husband. 

My main point is, here again, on the two points, namely , of payments 
to here -- again she brings before the Court the value of the District of 
Columbia property, as she alleges, is $250,000; and there again, the Court 
directed Mr. Schultze to pay her $50.00 per week, from the 11th day of 
January , 1957, as alimony, and $200 as initial counsel fee. 

Now then, later in that cause, the husband filed a supplemental bill 
alleging that the Defendant -- the Plaintiff in this cause -- committed adultery 
with divers men, and he sought a divorce. There, the wife filed a cross bill 

of complaint; and in there she again alleges desertion on the part of 
the husband. 

Now, she does allege that at that time the husband was in arrears of 
alimony. 

Now then, the husband filed an answer and contended that some of 
the matters raised by the wife were res judicata under the first equity suit 
that she had filed in Montgomery County; and he admitted the $50.00 per 
week order, and admitted at that time that he was in arrears. 
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Now, there is an opinion by Judge Anderson, and he reviews the wife's 
conduct; and on Page 3 of the decree, he finds that she committed adultery 
with a man named Zovana. 

MR. SHEFFIELD: May it please the Court, I don't see any necessity 
of going into all of this. It is a matter that has been stipulated to and the 
order will speak for itself. 

THE COURT: | All right, you may proceed, Mr. Hill, Iam reading 
the exhibit which you have filed. 

MR, HILL: Then at Page 4 of the opinion, the Court continued that 
in support of an adulterous disposition on the part of the wife, there was 
testimony that the husband had found his wife alone with Dr. Costello; the 
son testified that in December of '59, he found his mother in the house with 

2 man named Sandifer, that Mrs. Schultze was dressed in a robe 
and the man was dressed only in shorts and an undershirt, that both had been 
drinking, there were glasses on each side of a bed; and the Court found that 
the wife has not proven that the husband abandoned her. 

The Court found as far back as '51, the parties had lost all love and 
respect for each other, and neither of them desired to live with one another, 


and the wife's conduct was such that her husband was justified in refusing 


to live with her. 

The Court did find at that time that the husband was in arrears 
$162.00. In other words, he caught up in that fairly substantial arrears; 
and I think the record will show that before the order granting the decree 
was signed, that the Court compelled the payment of the $162.00. 

Now, further with reference to the matter of res judicata, there was 
another suit filed in Maryland. 

THE COURT: When you say, res judicata, do you mean that the 
Witryland courts disposed of the rights of the parties to the District of 
Columbia property ? 

MR. HILL: [ff Your Honor pleases, the law is that where there is 
litigation and a matter could properly be brought before the court and is 
not brought before the court, you can't keep on litigating just around 
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the corners of it and then come in at a later date and litigate specific- 
ally. | 

My specific point is that both of those suits refer to the properties 
in the District of Columbia. 

THE COURT: Did they ask for any relief with respect to them? 

MR, HILL: The only relief that was asked for was support and main- 
tenance, but certainly the court must have taken into consideration those 
properties in fixing support and maintenance. So I think indirectly, they 
were definitely before the court as to the income being produced; and I think 
under the law, any rights of her in the property were definitely matters of 
res judicata, because of her failure to raise the matters when there was 
litigation, when the matters could properly have been raised. 

Now, the third suit in Maryland is the partition suit, and that is 
23133, in Montgomery County, Maryland. There, Mrs. Schultze filed an 
answer and certainly again, when she was talking about partition of property, 
she could easily have brought in property within the District of Columbia. 

I wish to offer these papers in evidence, if Your Honor please. There 
is the bill, the answer, and the decree. 


* * * * * 


(Whereupon papers pertaining to partition 
suit No. 23133 in Montgomery County, 
Maryland, were marked Defendant's Ex- 
hibit No. 3, and received in evidence.) 


MR. HILL: Now then, if Your Honor pleases, in further reference 
to the matter of res judicata, the Plaintiff filed in this Court, Civil Action 
No. 4768-55. That was filed on October 26,1955. There, again, she refers 
to the properties in the District of Columbia. The Defendant husband does 
not work, has not worked for years; he enjoys a substantial income, and so 
on, All eight of these properties are in the District of Columbia, and the 
Plaintiff, on information and belief, says that all property of the Defendant . 
husband of every kind and description is located in the District of Columbia 
with the exception of the Glenbrook Road. 

THE COURT: What was the relief sought in this case? | 


MR, HILL: She wanted support and maintenance there. That case 
was dismissed on a motion that another jurisdiction was the appropriate 
jurisdiction. It was heard by Your Honor, and the motion -- 

THE COURT: Heard by me? 

MR. HILL: Yes, Your Honor. It was heard by you and the motion 


was granted, with leave to her to file suit in another jurisdiction; and again 


in this suit, these properties were all brought into question and were the 
basis of her claim for support and maintenance, or, rather, the basis as to 
the assets of the husband on which support and maintenance should have 
been allowed. 
* * * * 
GEORGE H. SCHULTZE 
was called as a witness in his own behalf and, having been previously duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, HILL: 

Q. State your full name, Mr. Schultze. A. George H. Schultze. 

Q. You are the Defendant in this cause ? A. Iam. 

Q. You were the husband of the Plaintiff inthis cause? A. I was. 

Q. Now then, the Plaintiff did file against you in Montgomery County, 
Maryland, Case No. 15415? A. Yes. 

Q. In which she sought support and maintenance and other relief? 
A. Yes. 

Q. Did you make all of the payments required by that decree? 
A. I did. 

MR. HILL: Now then, Your Honor, instead of going over with the 
witness in detail, it seems to me it is entirely proper to show what those 

payments under the decree amounted to. 

THE COURT: You may do so. 

MR, HILL: According to this statement, they amount to $7,100. 

THE COURT: Can he so testify that they amounted to that total of 
$7 100, or whatever it is? 


BY MR, HILL: 
Q. Mr. Schultze, I show you this paper and ask -- | 
MR. SHEFFIELD: Now he is leading the witness terrifically there, 
giving him the figure right there in front of him. The witness should have 
testified to this of his own personal knowledge. 
THE COURT: How much did you pay, Mr. Schultze? Did you make 
regular payments of a certain amount as ordered by the Court 7 
THE WITNESS: Yes, sir, I did. 
THE COURT: How much were those individual payments ? 
THE WITNESS: You mean on the -- 
BY MR. HILL: 
Q. On the first case. 
THE COURT: The first case. 
THE WITNESS: I just don't -- you mean, on the -- whatever I was 
supposed to pay, I paid every penny. 
THE COURT: That is pretty general. What I want to know is, what 
did the Court order you to pay? Was it weekly payments? 
THE WITNESS: Weekly payments, yes, sir. 
THE COURT: How much did that amount to? 
THE WITNESS: Fifty dollars a week. 
MR. HILL: No, Your Honor. 
THE WITNESS: Ninety on the first. 
BY MR, HILL: 
Q. We are only speaking of the first case, Mr. Schultze. A. Ninety 
dollars, and paid the attorney's fees. Then we went back to Court. 
Q. Wait a minute. Let's get the first case only. What| were the at- 
torney's fees under the first case? A. I think it was $750. 
Q. And then later on another order for attorney's fees? A. Was 
$500. 
THE COURT: And you paid those ? 
THE WITNESS: Yes, sir, I did. 
THE COURT: You paid $90.00 a week each week under the Court's 


THE WITNESS: Yes, sir. 
THE COURT: That is what you paid under the first case, is that 
correct ? 
42 THE WITNESS: Yes, sir. 
THE COURT: In the second case, what did you pay? 
THE WITNESS: Fifty dollars a week and $500 for attorney's fee. 
MR. HILL: I think it was $200, Mr. Schultze. 
MR. SHEFFIELD: He is leading the witness. 
THE COURT: You would rather have the $200 than the $500. 
You paid the attorney's fee and $50.00 a week, is that correct? 
THE WITNESS: Correct, sir. 
THE COURT: Is that a recapitulation? 
MR, HILL: That is all it is. 
THE COURT: I will receive it. 
MR, HILL: Which shows under the second case -- I haven't got this 


into the record -- at $50.00 a week, the case was pending from January 23, 


'57, at least the order was passed January 23, '57 and continued through 
March 21, 1960, so that was a long period there, and the payments amounted 
to $8,350 on account of the weekly payments of $50.00, the attorney's fee 
was $200, amounted to $8,550. . 

And then I summarize under the first, there was $7,100, under the 
second, $8,550, total paid to Mrs. Schultze under those two decrees of 
$15,650. 

THE COURT: Do you want to cross examine ? 

* * * * 


THE CLERK: Defendant's No. 4. 


(Whereupon compilation of payments 
under two Court decrees was marked 
Defendant's Exhibit No. 4, and received 
in evidence.) 


* * * * * 


THE COURT: I will receive this No. 5. 


(Whereupon statement of rents and ex- 
penses was marked Defendant's Exhibit 
No. 5, and received in evidence.) 


BY MR. HILL: 

Q. Mr. Schultze, when did you move out of the house on Glenbrook 

Road? A. I think it was in 1957. 

@. And Mrs. Schultze continued to live there by herself? A. She 

did, up until 1960. 
Q. Until 1960? A. Sixty, '61, I think, January '61, she moved out. 

Q. Actually, sometime in January of 61? A, Sixty-one, she moved 

out. 


Q. Now, who paid the bills in connection with the heating of that 
house? A, I did. | 
MR, SHEFFIELD: I don't see how this testimony is relevant, Your 


Honor. 

_MR, HILL: I want to show the full payments that he has made. I 
don't think Your Honor is going to rule against us, but if you should, I want 
to show what she has received. 

THE COURT: Don't take anything for granted. 

MR, HILL: I want to show what she has received, if Your Honor 
pleases. 

THE COURT: I will overrule the objection. 

BY MR. -HILL: 

Q. Now, how about gas and electricity, the stove and hot water 
heater and lighting? A. I paid all the bills. That would run around $250 
a year. 

Q. I don't believe that we did cover the question of heat per year. 
How much do you estimate? A. Run between $450 and $500 a lyear for the 
repairs and heat. 

Q. That house was subject to a mortgage, was it not? A. Yes, it 
was, sir. 

Q. Who made the payments on the mortgages? A. I made the pay- 
ments of $76.00 a month, 

Q. And the water and the garbage, who paid for that? |A. I paid 
between $75.00 and $85.00 a year. 
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Q. Now, in addition to those things, were there any other items of 
maintenance, such as painting? A. Yes. 

Q. Taking care of the lawn? A, Iused to have the grass cut, have 
the men come out and take care of the house when it needed repairs, roof 
and different things. 

Q. That ran approximately? A. Ran $500 a year upkeep. 

Q. And the real estate taxes were what? A, $700 a year. 

Q. Who paid those? A. I did. 

MR, HILL: Now, Your Honor, the witness has testified to these 
figures, and I have added them up, as a matter of helping the Court, and 
they amount to $2,937. 

He has testified that the wife lived there four years, when he was 
not living there. Multiplying that by four comes to $11,748 that he has paid 
for the maintenance of the house during the time that he was not living there 
at all and that Mrs. Sclmltze was the person who was enjoying the benefit 
of the house. 

I believe I have given you a statement of this, too, 

MR. SHEFFIELD: May I inquire of Mr. Schultze relative to this 
information? Ask him a question? 

THE COURT: Yes. 


* te * * * : 
THE CLERK: Defendant's (Whereupon statement of household ex- 
No. 6 penses was marked Defendant's Exhibit 
No. 6, and received in evidence.) 


* * * * * 


THE COURT: Very well, I will receive it. 
THE CLERK: Defendant's No. 7. 


(Whereupon summary of income tax in- 
formation was marked Defendant's Ex- 
hibit No. 7, and received in evidence.) 


* * * 


(Whereupon statement showing assessed 
value of the property was marked De- 
fendant's Exhibit No. 8, and received in 
evidence.) 


BY MR, HILL: 
Q. Mr. Schultze, at the time that you arranged to have this property 
in question transferred to a straw and then back to Mrs. Schultze, I believe 
that -- 
THE COURT: You say, to Mrs. Schultze? 
BY MR. HILL: 
Q. -- transferred back to you and Mrs. Schultze -- 
MR, HILL: Thank you, Your Honor. 
BY MR, HILL: 
Q. -- I believe that was in 1953? A. Thirty-three. 
Q. 1933, pardon me. Did she pay you anything for that property ? 
A. Oh, no, no. 
Q. The sole consideration was love and affection? A. That is exactly 


right. 
* * 
BY MR. HILL: 
Q. Mr. Schultze, I believe Mrs. Schultze spoke about an insurance 
policy on her father's life. Do you recall the amount of that policy? A. No, 
I didn't. She take care of all that -- her insurance with her father, with her 
brothers -- herself. 
Q. And that was divided between her and her brothers? A. Her and 
her brothers. 
Q. Was any part of that paid to you? A. Oh, no. 
Q. Who advanced the money for her father's funeral? A. I did. . 
Q. You were repaid? A. They repaid me. 
Q. You mean, you were repaid? A, I loaned them the money, yes. 
Q. About how many years has it been since Mrs. Schultze owned 


any property of her own? A. I'd say in the last four, five years, she owned 


a piece over on Northeast. 
Q. And that brought in how much? A. Well, I think it would bring 
fifty, sixty dollars a month. At first, fifty, and then went up to) sixty. 
Q. When that was sold, was any part of that proceeds paid to you? 
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A. Oh, no. She always took care of her own business. I never was 
interested -- I mean, I never received any money from her property what- 
soever. 

Q. Did she ever make you any payments on account of this particular 
property? A. No, indeed, no. 

Q. For the maintenance or support of it? A. Never. 

* * * * * 
MARIE SCHULTZE 
was recalled as a witness in her own behalf and, having been previously 
duly sworn, was examined and testified further as follows: 
* * * * * 
DIRECT EXAMINATION 
BY MR. SHEFFIELD: 


* * * * * 


Q. Now, you heard Mr. Schultze testify that no member of his 


family was living at the Glenbrook Road property after he left and you were 
living there. Would you comment on that? A. Well, his own son was there. 

Q. And how long did he live there? A. He lived there from the 
time Mr. Schultze left until the time he left for Denver, which was in July 
of 1959. 


Q. What son was that? A. George H., Jr. 
* * * * 
GEORGE H. SCHULTZE 
was recalled as a witness in his own behalf and, having been previously 
duly sworn, was examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR. HILL: 
Q. Mr. Schultze, speaking now solely of the first suit brought by 
Mrs. Schultze in Rockville, at that time, were you and she living in the 
same home? A. We were. 
Q. And I believe the records show that on July 27, of ‘51, you were 
ordered to pay her $90.00 a week, and to pay attorney's fee of $750. A. That 
is correct. 
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Q. Now, could you state whether or not those payments were made? 
A. They were. | 
Q. Now, the payments to Mrs. Schultze, while you were) living in 
the same home, how were those payments made? A. I paid them by cash. 
I was living home at the time and we had a maid, and she took care of all 
the household financial affairs, and she paid the maid out of the $90.00 a 
week, | 
Q. Now, I believe it was October 27 of '52 that the order was signed 
dismissing the case? A. That is correct, sir. 
* * * * * 
THE COURT: Gentlemen, dealing with this question of partition, 
the Court is of the opinion that the prayer for partition must be denied, and 
the Court will enter a decree vesting title to the property in Mr. Schultze, 
and either direct that Mrs. Schultze join in a deed which will accomplish 
that purpose, failing which, the Court will appoint trustees to carry out the 
ruling of the Court. 
In respect to the claim for money judgment , the Court is of the opin- 


ion that the income from this rental property was before the Court in Mont- 


gomery County in the two proceedings pending there, and that the rulings of 
the Court in those proceedings are res judicata with respect to the 
subject matter of this proceeding, namely, the income from this property. 
Further, the Court finds that Mr. Schultze has paid to Mrs. Schultze 
over the period involved, that is, from 1952 until the time of the divorce, an 
amount substantially more than one-half of the income from the rental prop- 
erty that is involved in this proceeding. Accordingly, the motion for a money 
judgment will be denied. 
I will request counsel for Mr. Schultze to prepare and submit pro- 
posed findings of fact and conclusions of law and judgment. 
MR, HILL: Thank you. 
MR. SHEFFIELD: Thank you, Your Honor. 
(Whereupon at 12:20 p.m., the trial was concluded.) 


[Filed Jul 25, 1961] 
DEFENDANT'S EXHIBIT NO. 1 


IN THE CIRCUIT COURT 
FOR MONTGOMERY COUNTY 


AS A COURT OF EQUITY 


MARIE M. SCHULTZE, 

6700 GLENBROOK ROAD, 

BETHESDA, MARYLAND, 
PLAINTIFF, 


vs. 


GEORGE H. SCHULTZE, 
6700 GLENBROOK ROAD, 
BETHESDA, MARYLAND, 
DEFENDANT. 


NO. 15415 EQUITY 


el 


~ 


BILL OF COMPLAINT 


TO THE HONORABLE, THE JUDGES OF SAID COURT: - 
Your Oratrix, Marie M. Schultze, complaining, says: - 


1. That she and the defendant are residents of Montgomery County, 


in the State of Maryland, and have been for more than one year immediately 
preceding the filing of this suit. 

2. That she and the defendant were lawfully married on the 15th 
day of January, in the year 1930, at Hyattsville, Maryland, by a Catholic 
Priest. 

3. That there were three children born as a result of said marriage, 
namely, George H. Schultze, Jr., Edward W. Schultze, and Eileen M, Schultze, 
twenty, nineteen and seventeen years of age, respectively. 

4. That she and the defendant lived together as husband and wife 
until the month of March, in the year 1951, when the defendant abandoned 
and deserted her and the parties hereto, although residing in the same 
residence, owned by them as tenants by the entirety, have not cohabited 
since said date. That the said abandonment and desertion of the defendant 
is deliberate and final and has been continuous and uninterrupted since said 
date, and is beyond any reasonable expectation of reconciliation. 

5. That on numerous occasions within twelve months immediately 
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preceding the filing of this suit, the defendant has been cruel, unkind and 
inconsiderate of the plaintiff, frequently assaulting and beating her to the 
extent of requiring her to seek medical care. 

6. That the defendant has failed, refused and neglected to contri- 
bute anything toward the maintenance and support of herself and infant 
children. 

7. That the defendant is the owner of real estate in the District of 
Columbia and elsewhere ‘valued at approximately two hundred and fifty 
thousand dollars from which he receives approximately fifteen hundred 
dollars per month rental. 

8. That your Oratrix is the owner of real estate in the District of 
Columbia from which she receives the sum of forty dollars per month. 

9. That your Oratrix is unemployed and is without sufficient means 
with which to support herself and infant children in accordance with the 
means and station in life of her said husband, and she is without funds with 
which to employ counsel to prosecute this suit. | 

10. That she has always been a kind, chaste and affectionate wife. 

TO THE END THEREFORE: 

1, That the plaintiff, Marie M. Schultze, may be awarded such sum 
or sums of money from the defendant , George H. Schultze, for ithe main- 
tenance and support of herself and infant children, pendente ute 

2. That the plaintiff, Marie M. Schultze, may be awarded permanent 
maintenance and support for herself and infant children. 

3. That the plaintiff, Marie M. Schultze, may be awarded the care 

and guardianship of the infant children mentioned in these proceedings. 

4, That the plaintiff, Marie M. Schultze, may be awarded such sum 
or sums of money as may be necessary with which to employ counsel to 
prosecute this suit and to defray the necessary costs thereof. 

5. That the plaintiff may have such other and further relief as her 


case may require. ' 
May it please your Honors to grant unto the plaintiff, Marie M. 
Schultze, the State's Writ of Subpoena directed to the defendant, George H. 
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Schultze , 6700 Glenbrook Road, in Bethesda, in Montgomery County, in the 
State of Maryland, commanding him to be and appear in this Court, in per- 
gon or by Solicitor, on or before a certain day to be named therein to show 
cause, if any he has , why a decree should not be passed as prayed. 


And as in duty bound, etc. 


/s/ Marie M. Schultze 


/s/ Kenneth Lyddane, 
Solicitor for Plaintiff. 


[JURAT the 25th day of July , 1951] 


[Filed July 25 , 1961] 
DEFENDANT'S EXHIBIT NO. 1 | 


ANSWER 


TO THE HONORABLE, THE JUDGES OF SAID COURT: 

The Answer of George H. Schultze, by his solicitor, James H. Pugh, 
says: 

1. That he admits the allegations contained in Paragraph One of 
said Bill of Complaint. 

2. That he admits the allegations contained in Paragraph Two of 
said Bill of Complaint. 

3. That he admits the allegations contained in Paragraph Three of 
said Bill of Complaint. 

4. That he admits that plaintiff and defendant lived together as hus- 
band and wife until the month of March, 1951, as alleged in the first part of 
Paragraph Four of said Bill of Complaint, and also admits that they have 
been residing in the same residence which is owned by them as tenants by 
the entirety and that they have not cohabited since the month of March, 1951 
as alleged in said paragraph, but he denies that he abandoned and deserted 
the plaintiff and that any such separation is a deliverate and final desertion 
on the part of the defendant as alleged in said paragraph, He admits that 
the separation in the home of the parties has been continuous and uninter- 
rupted since the month of March, 1951, but he denies that any separation is 
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desertion on his part or that said separation is beyond any reasonable ex- 
pectation of reconciliation, as alleged in the last part of Paragraph Four 
of said Bill of Complaint. 
Further answering said paragraph, the defendant says the plaintiff 
is addicted to the use of alcoholic beverages and that she is a habitual 
drunkard and that this condition has existed for some time, and that because 
she has been in such condition for such a long period of time , he was re- 
quired to move out of the bedroom of the parties into another bedroom of 
the home, and that the plaintiff has continued to indulge excessively in 
alcoholic liquors to such an extent that her own children cannot live in the 
home. | 
5. That he denies the allegations contained in Paragraph Five of 
said Bill of Complaint. 
6. That he denies the allegations contained in Paragraph Six of 
said Bill of Complaint. | 
7. That he admits that he is the owner of real estate in the District 
of Columbia as alleged in the first part of paragraph Seven, but he denies 
that said real estate is valued at approximately $250,000.00, as alleged in 
said paragraph. | 
8. That he admits that the plaintiff is the owner of real estate in 
the District of Columbia, but he neither admits nor denies that she receives 
the sum of $40.00 per month from rents therefrom, as alleged in Paragraph 
Eight of said Bill of Complaint, as he has no knowledge thereof. 
9. That he admits that part of Paragraph Nine which alleges that 
the plaintiff is unemployed, but denies the remaining portions of said Para- 
graph Nine of said Bill of Complaint. 
10. That he denies the allegations contained in Paragraph Ten of 
said Bill of Complaint. 
11. Further answering said Bill of Complaint, the defendant says, 
as heretofore stated, that the plaintiff is addicted to the use of alcoholic 
beverages to an excess in that she is now and has been for more than one 
year last past, an habitual and hopeless drunkard to such an extent that it 
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is impossible for him to continue to live in the house with her; that she 

has been abusive to the minor child who formerly lived in the home with 

them in Bethesda, Maryland, namely, Eileen M. Schultze, age 17 years, 

and such abuse has been so excessive, unjustified and cruel that said daughter 
is now living with relatives and that he, the defendant, is supporting said 
child; that the plaintiff has been making numerous baseless charges of 
cruelty, disorderly conduct and oral complaints to the Police of Montgomery 


County against the defendant, all without reasonable justification and excuse, 


and that such charges have been either dismissed, withdrawn or found to 
have no foundation whatsoever, and the defendant alleges that if the plaintiff 
does not discontinue her excessive use of alcoholic beverages, that it will 
be essential for him to petition this court to have her committed as a habit- 
ual drunkard, which he is reluctant to do. 

12. That the charge of cruelty in this Bill of Complaint is without 
foundation or justification and is only brought for the purpose of harrassing 
the defendant. 

13, That the plaintiff has, within the past sixty days, purchased an 
expensive automobile with funds of her own and has sufficient income to 
maintain herself in the home jointly owned by the plaintiff and defendant; 
that said home is elaborately furnished and all expenses incident thereto 
have been paid by the defendant, and that if he is required to make any pay- 
ments whatsoever to the plaintiff, such money will be spent by her on al- 
coholic liquors and wasted away; that none of the children of the parties are 
without support except the infant child Eileen M. Schultze, 17 years, who 
is, as aforesaid, being supported by the defendant. 

WHEREFORE, having fully answered said Bill of Complaint, this 
defendant prays the same be dismissed with his costs. 

/s/ George H. Schultze 


/s/ James H. Pugh 
Solicitor for Defendant. 


[JURAT the 9th day of August, 1951] 
[Certificate of Service] 


[Filed July 25, 1961] DEFENDANT'S EXHIBIT NO, 1 


ORDER OF COURT | 


ORDERED, this 27th day of July, in the year nineteen hundred and 
fifty-one, by the Circuit Court for Montgomery County, in Equity, that the 
defendant, George H. Schultze, pay the sum of seven hundred and fifty Dol- 
lars as initial counsel fee for the solicitor of the plaintiff, and that he shall 
further pay the sum of Ninety Dollars per week, during the continuance of 


| 
this suit, to the said plaintiff, as maintenance pendente lite, accounting from 


the 27th day of July, 1951, the first of said weekly payments to be made on 
the 14th day of August, 1951; unless cause to the contrary be shown on or 
before the 14th day of August, 1951; at 2:00 o'clock P.M., provified a copy 
of this order be served on the said George H. Schultze on or before the 
8th day of August 1951. | 


/s/ Stedman Prescott 
Judge 


[Filed July 25, 1961] DEFENDANT'S EXHIBIT NO, I 
DECREE 


After hearing of the parties in the above entitled cause on the Rule 
to Show Cause passed herein, it is, this 20th day of August, in the year 
nineteen hundred and fifty-one, by the Circuit Court for Montgomery County, 
in Equity, adjudged, ordered and decreed that the defendant , George H. 
Schultze, pay the sum of five hundred dollars as Counsel Fee for the 
Solicitor of the Plaintiff, Marie M. Schultze. 


/s/ Stedman Prescott 
Judge 


[Filed July 25, 1961] 
DEFENDANT'S EXHIBIT NO, 1 


The testimony herein displays a lamentable marital situation. It 
would serve no useful purpose to detail the evidence in this opinion, but it 
discloses, without doubt, the wife drinks too much, and too often. When 
she does, she keeps the entire household in a state of confusion. She is 
living at home with her husband and two of the children. She does not seek 
a divorce, but wants the Court to grant her "separate maintenance and 
support.” It has long been settled law in this State, in order to do this, 
the plaintiff must make out a proper case in the evidence for a divorce. 
Outlaw v. Outlaw, 118 Md. 498; Miller v. Miller, 159 Md. 204. 

Courts do not have authority to intermeddle in family affairs and 
dictate to a husband how much he shall spend of his income on this or that, 
excepting upon proof that measures up to that necessary to dissolve the 
marriage. The only possible theory plaintiff could have to this effect would 
be an alleged desertion. Our Court of Appeals has held there may be a de- 
sertion even though spouses are residing under the same roof. Scheinin v. 
Scheinin. 

It has also held the refusal to have sexual relations without proper 
excuse constitutes desertion. Fleegle v. Fleegle, 136 Md. 696. 

But the proof clearly shows the husband was justified in not sleep- 


ing with the wife, and her conduct to be such as hardly to be conducive to 


excite sexual desires. 

Without prolonging this opinion further, the Court is of the opinion 
the bill of complaint of plaintiff must be dismissed. 

It is, thereupon, this 27th day of October, 1952, by the Circuit Court 
for Montgomery County, in Equity, adjudged, ordered and decreed the bill 
of complaint of plaintiff be, and it is hereby, dismissed, defendant to pay : 
the costs. 


/s/ Stedman Prescott 
Judge 


State of Maryland, Montgomery County, To-wit: 
I, THOMAS M. ANDERSON, Presiding Judge of the Circuit Court 

for Montgomery County, State of Maryland, do hereby certify that the fore- 

going attestation is in due form and by the proper officer. 
Given under my hand this 14th day of October, A. D., 1960. 


/s/ Thomas M, Anderson 
Presiding Judge of the Circuit Court 
for Montgomery County, Maryland 


State of Maryland, Montgomery County, To-wit: 
I hereby certify that the Honorable THOMAS M. ANDERSON, whose 
genuine signature is subscribed to the aforegoing certificate, was at the 
time of signing the same Presiding Judge of the Circuit Court for Mont- 
gomery County, Maryland, duly commissioned and qualified. 
In Testimony Whereof I hereunto subscribe my name and affix the 
Seal of the Circuit Court for Montgomery County, Maryland, this 14th day 
of October, A. D., 19[60]. 


/s/ Clayton K. Watkins 
Clerk of the Circuit Court for Mont- 
gomery County, Maryland 


State of Maryland, Montgomery County, to wit: - 
I hereby certify that the foregoing is a full, true and correct copy 

of Certain Proceedings filed inNo. 15415 Equity, truly taken and copied from 

the record of proceedings in the Circuit Court for Montgomery County, Mary- 

land, sitting as a Court of Equity, in the foregoing cause. 
In Testimony Whereof, I hereunto subscribe my name and affix the 

Seal of the Circuit Court for Montgomery County, Maryland, this 13th day 

of October A. D. 1960. 


/s/ Clayton K. Watkins 
Clerk of the Circuit Court for Mont- 
gomery County, Maryland 


[Filed July 25, 1961] 
DEFENDANT'S EXHIBIT NO, 2 


IN THE CIRCUIT COURT 
FOR MONTGOMERY COUNTY 


GEORGE H. SCHULTZE 
6800 Glenbrook Road 
Bethesda, Maryland, 
Plaintiff 


) 
) 
) 
) 
vs. NO. 18739 EQUITY 
) 
) 
) 
) 


MARIE M. SCHULTZE 
6800 Glenbrook Road 
Bethesda, Maryland, 
Defendant. 


BILL OF COMPLAINT 


TO THE HONORABLE, THE JUDGES OF SAID COURT: 

Your Orator , George H. Schultze, complaining says: 

1. That he and the defendant , Marie M. Schultze, are citizens of 
the State of Maryland, residing in Montgomery County, both having so re- 
sided for more than eight years prior to the filing of this Bill of Complaint. 

2. That the plaintiff and defendant were married on January 15, 
1930, at Hyattsville, Maryland, by a Minister of the Gospel. 

3. That there were three children born as a result of said marriage, 
all of whom are now adults and self-supporting. 

4. That for some years past the said Marie M. Schultze, his wife, 
has treated him with great cruelty, harshness and with excessive vicious 
conduct, and that more than eighteen months ago her conduct became so in- 


tolerable that he was obliged to separate from her and live separate and 


apart from her in the same household, and that such separation constitutes 
abandonment on the part of the said defendant, Marie M. Schultze, and such 
abandonment and desertion is deliberate and final and the separation of the 
parties is beyond any reasonable expectation of reconciliation and has been 
continuous and uninterrupted for more than eighteen months prior to the 
filing of this suit. 
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5. That the defendant, on divers times and days since the said mar- 
riage has committed the crime of adultery with men whose names are un- 

known to the plaintiff. 

6. That ever since the said marriage your Orator has behaved him- 
self as a faithful, affectionate and chaste husband toward the said Marie M. 
Schultze and his entire conduct has been above reproach. 

TO THE END THEREFORE: 

1. That your Orator may be divorced a vinculo matrimonii from the 
said Marie M. Schutze, his wife. 

2. That your Orator may have such other and further relief as his 
case may require. 

And may it please, etc. 


/s/ George H. Schultze, Orator. 
| 


/s/ James H. Pugh, 
Solicitor for Plaintiff. 


[JURAT the 28th day of December, 1955] 


[Filed July 25, 1961] DEFENDANT'S EXHIBIT NO. 2 
ANSWER OF DEFENDANT 


TO THE HONORABLE, THE JUDGES OF SAID COURT: 
The answer of the defendant, Marie M. Schultze, to the Bill of Com- 
plaint in the above cause, respectfully shows: 
1. She admits that she is a citizen of the State of Maryland and a 
resident of Montgomery County where she has resided for more than eight 
years prior to the filing of this suit. 
2. She admits that she and the plaintiff were lawfully inarried on 
January 15, 1930, at Hyattsville, Maryland. 
3. She admits that there were three children born as a result of 
said marriage, all of whom are now of legal age. 
4. She denies that she has treated the plaintiff with great cruelty, 
harshness and excessively viscious conduct, as alleged in paragraph four 
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of the Bill of Complaint, but admits that he abandoned and deserted her 
bedroom more than eighteen months preceding the filing of this suit, al- 
though continuing to live in the same household, and she believes his abandon- 
ment and desertion of her is deliberate and final and beyond any reasonable 
expectation of reconciliation. 

5. She denies that she at any time on divers days since the said 
marriage has committed the crime of adultery with any man known or un~ 
known to the plaintiff. 

6. She denies that the plaintiff has behaved himself as a faithful , 
affectionate and chaste husband toward her as alleged in paragraph six of 
the Bill of Complaint. 

7. Further answering the Bill of Complaint in this cause exhibited 
against her, your respondent says that she is without any means whatsoever 
with which to maintain and support herself or with which to employ counsel 
to prosecute this suit, and further alleges that the plaintiff has failed, re- 
fused and neglected to maintain and support her for the past several years 
according to his means and station in life. That the plaintiff, George H. 
Schultze, is the owner of valuable real estate from which he has a sub- 
stantial income. 

Having fully answered the Bill of Complaint in this cause exhibited 
against her, this defendant prays that the same may be dismissed with its 
own proper costs. 

And as in duty bound, etc. 

| /s/ Marie M. Schultze, Defendant 
/s/ Kenneth Lyddane, Solicitor 
[JURAT the 10th day of April, 1956] 


[Certificate of Service] 


[Filed July 25, 1961] DEFENDANT'S EXHIBIT NO. 2 
PETITION 


TO THE HONORABLE, THE JUDGES OF SAID COURT: 

The Petition of the defendant, Marie M. Schultze, respectfully shows: 

1. That heretofore the plaintiff instituted proceedings in the above 
cause for a divorce a vinculo matrimonii upon the grounds of desertion and 
adultery to which charges your petitioner has filed an answer denying. 

2. That the plaintiff, George H. Schultze, is the owner of real estate 
in the District of Columbia and elsewhere valued at Two Hundred and Fifty 
Thousand Dollars ($250,000.00). That your petitioner is unemployed and 
has no means whatsoever with which to support and maintain herself, is 
under the care of a physician and has no funds with which to employ counsel 
to defend her in the above cause. 

WHEREFORE YOUR PETITIONER PRAYS that an Order may be 
passed herein requiring the plaintiff, George H. Schultze, to show cause on 


or before a certain day to be named therein why he should not |be required 


to pay your petitioner alimony pendente lite and counsel fees. 
And as in duty bound, etc. 
/s/ Marie M. Schultze, Defendant 

/s/ Kenneth Lyddane, Solicitor 
[JURAT the 13th day of December, 1956] 


[Filed July 25, 1961] ; DEFENDANT'S EXHIBIT NO. 2 
ORDER OF COURT 


Upon consideration of the testimony of the parties in the above cause, 
in Open Court, on the 11th day of January, in the year nineteen hundred and 
fifty-seven, on the Petition for alimony pendente lite and counsel fees; 

It is, this 23rd day of January, in the year nineteen hundred and 
fifty-seven, ORDERED by the Circuit Court for Montgomery County, as a 
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Court of Equity, that the plaintiff, George H. Schultze, pay to the defendant, 
Marie M. Schultze, the sum of fifty dollars per week, accounting from the 
Lith day of January, 1957, as alimony pendente lite; pending the further 
order of this Court; and the sum of two hundred dollars as initial counsel 
fee for her Solicitor. 


/s/ John R. Reeves, Judge 
Circuit Court for Montgomery County. 


[Filed July 25, 1961] 
DEFENDANT'S EXHIBIT NO. 2 


SUPPLEMENTAL BILL OF COMPLAINT 


TO THE HONORABLE, THE JUDGES OF SAID COURT: | 

Your Orator i George H. Schultze, for Supplemental Bill of Com- 
plaint in this cause, says: 

1. That he supplements paragraph four (4) of the original Bill of 
Complaint and does allege that all facts alleged in said paragraph four (4) 
of the original Bill have continued uninterruptedly from the time of the fil- 
ing of the original Bill of Complaint to the time of the filing of this Sup- 
plemental Bill. 

2. That he supplements paragraph five (5) of the original Bill of 
Complaint and does allege that on divers times and days since the said mar- 
riage and since the original Bill of Complaint filed herein, and particularly 
on or about July 26,1959, the Defendant has committed the act of adultery 
with divers men, some of whose names are unknown to this Plaintiff, but 
one of whom will be named in the trial of this cause. 

3. That the Plaintiff adopts all other allegations of the original 
Bill of Complaint and reaffirms them. 

TO THE END THEREFORE YOUR ORATOR PRAYS: 


1. That he may be divorced a vinculo matrimonii from the said 
Marie M. Schultze, his wife. 
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2. That he may have such other and further relief as his case may 


require. 
And may it please, etc. 
/s/ George H. Schultze , Orator 
/s/ James C. Christopher, Solicitor 
[JURAT the 13th day of August, 1959] 


[Certificate of Service] 


[Filed July 25, 1961] DEFENDANT'S EXHIBIT NO. 2 


ANSWER OF DEFENDANT TO 
SUPPLEMENTAL BILL OF COMPLAINT 
TO THE HONORABLE, THE JUDGES OF SAID COURT: 
The Answer of Marie M. Schultze , defendant in the above cause, to 
the Supplemental Bill of Complaint filed herein, by Kenneth Lyddane, her 
Solicitor, respectfully shows: 
1. Answering Paragraph One of the said Supplemental |Bill, this 
defendant says that the parties hereto have not lived or cohabited together 
since the filing of the original Bill of Complaint in this cause. 
2. That she denies that on divers times and days since the said mar- 
riage and since the original Bill of Complaint filed herein, and particularly 
on or about July 26, 1959, committed the act of adultery with divers men, 
some of whose names are not known to the plaintiff, but one of whom will be 
named in the trial of this cause. 
3. She denies all other allegations of the said plaintiff as to her mis- 
conduct since the marriage of the parties hereto. 
Having fully answered the Supplemental Bill of Complaint in this cause 
exhibited against her, this defendant prays that the same may be dismissed 
with its own proper costs. 
And as in duty bound, etc. 


/s/ Kenneth Lyddane /s/ Marie M. Schultze, Defendant 


Solicitor for Defendant 
* eK 


[JURAT the 21st day of August, 1959] [Certificate of Service] 


[Filed July 25, 1961] 
DEFENDANT'S EXHIBIT NO, 2 


IN THE CIRCUIT COURT 
FOR MONTGOMERY COUNTY 


SITTING AS A COURT OF EQUITY 


MARIE M. SCHULTZE 
6800 Glenbrook Road 
Bethesda, Maryland, 
Cross-Plaintiff 


) 

) 

) 

) 

vs. NO. 18739 EQUITY 

| 

) 

) 

) 

) 


GEORGE H. SCHULTZE 
1400 H. Street, N. E. 
Washington, D.C. 
Cross-Defendant 


CROSS-BILL OF COMPLAINT 


TO THE HONORABLE , THE JUDGES OF SAID COURT: 

The cross-plaintiff, Marie M. Schultze, respectfully represents 

unto the Court: 

1. That the cross-plaintiff is an adult citizen of the United States 

¢ pand a resident of Montgomery County, Maryland, residing at 6800 Glenbrook 
Road in Bethesda, where she has resided for more than one year immedi- 
ately preceding the filing of this Cross-Bill of Complaint. 

2. That the cross-defendant, George H. Schultze, is an adult citizen 
of the United States and a resident of the District of Columbia, residing at 
1400 H Street, N. E., Washington, D.C. 

3. That the cross-plaintiff and the cross-defendant were married 
on January 15, 1930, at Hyattsville, Maryland. 

4. That there were three children born as a result of said marriage, 
all of whom are now adults and self-supporting. 

5. That heretofore, the cross-defendant, George H. Schultze, hus- 
band of the cross-plaintiff, filed a Bill of Complaint against the cross- 
plaintiff alleging that the cross-plaintiff deserted him eighteen months prior 
to the filing of his Bill of Complaint on January 3, 1956, and further alleged 
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that the cross-plaintiff committed adultery on divers times since the said 
marriage; that on August 14, 1959, the cross-defendant, George| H. Schultze, 
filed a Supplemental Bill of Complaint wherein he complained that the cross- 
plaintiff committed adultery on or about July 26, 1959. 
6. That the cross-plaintiff has answered the said Bill of Complaint 
and the Supplemental Bill of Complaint and in her answers has shown that 
George H. Schultze is not entitled to any relief in this Honorable Court, but 
on the contrary, your oratrix, of right and by the rules and practice of equity, 
ought to have relief in the premises, all of which matters will more fully 
appear by reference to the said Bill of Complaint , Supplemental Bill of Com- 
plaint and Answers thereto. ? 
7. Further complaining, your oratrix says that on or about May 1954 
the cross-defendant deserted and abandoned the cross-plaintiff when he 
moved from the marital bed and lived separate and apart from her although 
living in the same house; that although the cross-plaintiff earnestly tried to 
effect a reconciliation with the cross-defendant, he refused to become re- 
conciled and did, on or about January 15, 1957, abandon and desert the cross- 
plaintiff and did leave the marital domicile at 6800 Glenbrook Road in Mont- 
gomery County, Maryland, and took up his residence in the District of Colum- 
bia, and the said abandonment and desertion is deliberate and final and be- 
yond any reasonable hope or expectation of a reconciliation. | 
8. That on January 23, 1957, this Honorable Court ordered the cross- 
defendant, George H. Schultze, to pay to the cross-plaintiff the sum of Fifty 
Dollars ($50.00) per week as alimony pendente lite; that the said George H. 
Schultze became in arrears in the sum of One Thousand Three Hundred 
Thirty-Four Dollars and Twenty Cents ($1,334.20) in the payment of the 
alimony aforesaid, and on May 7, 1959, this Honorable Court ordered him 
to show cause on or before June 5, 1959 why he should not be jin contempt 
of this Court for failing to make payments as aforesaid; that after the said 
show cause order was issued, the parties attempted to negotiate to settle 
their differences, and the cross-defendant promised to bring the said pay- 
ments up to date and to continue the weekly payments as ordered, but has 
failed to do so. 
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9. That because of ill health, your oratrix is unable to seek gainful 
employment and is without sufficient means with which to employ counsel 
to represent her in this cause. 

TO THE END, THEREFORE: 

1. That the cross-defendant , George H. Schultze, be ordered to pay 
unto the cross-plaintiff the sums ordered by this Honorable Court as ali- 
mony pendente lite. 

2. That your oratrix, Marie M. Schultze, be granted a divorce a 
mensa et thoro from the cross-defendant, George H. Schultze. 

3. That your oratrix may be awarded such sum or sums of money 
as may be necessary with which to employ counsel to represent her in this 
cause. 


4, That your oratrix may have such other and further relief as to 
the Court may seem just and proper. 
And as in duty bound, etc. 


/3/ Marie M. Schultze 
/s/ Walter H. Moorman 
** * 


Solicitor for Cross-Plaintiff 
[JURAT the 7th day of March, 1960] 


[Certificate of Service] 


[Filed July 25, 1961] 
DEFENDANT'S EXHIBIT NO. 2 


ANSWER TO THE CROSS BILL OF COMPLAINT 


TO THE HONORABLE, THE JUDGES OF SAID COURT: 

The Plaintiff and Cross-Defendant, George H. Schultze, for Answer 
to the Cross Bill of Complaint filed herein respectfully represents unto 
the Court: 
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1. That he admits the allegations of paragraph one through five of 
the Cross Bill of Complaint. 

2. That he denies the allegations of paragraph six. 

3. That he denies the allegations of paragraph seven and for further 
Answer thereto states that the matters represented and alleged therein are 
res adjudicata in that his Honor Judge Prescott, in Equity 15415 of the re- 
cords of this Court between these parties found " -- the proof clearly shows 
the husband was justified in not sleeping with the wife, and her conduct to 
be such as hardly to be conducive to excite sexual desires.” Which quotation 
is taken from the Court's decree dismissing 4 suit brought by the Cross- 
Plaintiff herein praying separate maintenance. 

4. That the Cross-Defendant admits the order to pay $50.00 per 
week as alimony pendente lite, but denies any arrearage and further states 
that either he or persons in his behalf have paid the Cross-Plaintiff more 
than the sum ordered by the Court. 

5. The Cross-Defendant admits that the Cross-Plaintiff is not gain- 
fully employed, but states that the reason therefor is that her chronic ad- 
diction to alcohol and almost constant state of intoxication prevents her 
seeking or attempting to seek gainful employment. 


TO THE END, THE REFORE: 
1. That the Cross Bill of Complaint be dismissed with costs. 
And as in duty bound, etc. 
/s/ George H. Schultze 
/s/ James C. Christopher 
Room 304, Perpetual Building 
Bethesda, Maryland 
OLiver 4-6242 
Solicitor for Cross-Defendant 
3-10-60 


Receipt acknowledged 
/s/ Walter H. Moorman 


[Filed July 25, 1961} 
DEFENDANT'S EXHIBIT NO, 2 
IN THE CIRCUIT COURT 
FOR MONTGOMERY COUNTY 
SITTING AS A COURT OF EQUITY 
GEORGE H. SCHULTZE, 
Plaintiff, 
vs. : NO. 18739 EQUITY 
MARIE M. SCHULTZE, 
Defendant. 
MEMORANDUM OPINION 


On January 3, 1956, the plaintiff, George H. Schultze, filed a bill 
in equity in this Court, praying for a divorce a vinculo matrimonii from 
the defendant, Marie M. Schultze. The grounds for divorce alleged in the 
bill of complaint are constructive desertion on the part of the wife whose 
conduct is alleged to have been so harsh and cruel that the plaintiff was 


unable to live with the defendant; and adultery which is alleged to have oc- 


curred at divers times and places prior to the filing of the bill of complaint. 

At the time suit was filed, the parties were living in their home on 
Glenbrook Road, Bethesda, Maryland, but occupied separate bedrooms. 
Later, the husband on advice of counsel left the matrimonial domicile and 
moved to the home of his daughter in Bethesda. Subsequently, on August 
14, 1959, the plaintiff husband filed a supplemental bill of complaint alleg- 
ing that the defendant had committed adultery on July 26, 1999. 

The defendant filed an answer to the original bill of complaint deny- 
ing the allegations therein set forth, and alleging that the plaintiff husband 
abandoned and deserted her. The defendant wife also filed an answer to 
the supplemental bill of complaint denying the allegations therein set forth, 
and later on March 8, 1960 filed a cross bill of complaint against the plain- 
tiff and cross defendant alleging that the plaintiff and cross defendant aband- 
oned and deserted her on or about May 1954, and that such abandonment 
has continued to the present date. 
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The testimony reveals that the parties were married on January 15, 
1930, and that there were three children born of the marriage; all of whom 
are now adults and self-supporting. On July 25,1951, the defendant wife 
brought suit against the plaintiff husband alleging that the husband had 
abandoned and deserted her in March of 1951, and asking for separate 
maintenance and support for herself and the children. The case was strong- 
ly contested on both sides, and the Chancellor found that there had been no 
desertion on the part of the husband, but that the wife's conduct was such 
that the husband was justified in refusing to live with her and dismissed 
the bill of complaint. | 

Thereafter, the testimony on the part of the plaintiff and cross de- 


fendant discloses that the parties never lived together again, although they 
| 


occupied the same house until the spring of 1957, at which time the husband 
left the residence and moved to his daughter's house in Bethesda. The 
testimony discloses that from 1951 until 1957, when the husband left the 
home, there was marital discord and unhappiness. The plaintiff husband 
testified that the defendant wife was a heavy drinker, and that she invited 
many of her friends, who had similar habits, to the home and that the parties 
frequently lasted far into the early morning hours, and that he| was unable 
to secure sleep or rest as a result of the noise and confusion., He further 
testified that he had frequently had to call the police to the home because 
of these parties, and that on numerous occasions had requested his wife's 
guests to leave the house. He testified that in the spring of 1957 things had 
not improved, and on the advise of his attorney he left the home and moved 
to his daughter's home in Bethesda, Maryland. According to the plaintiff's 
testimony, the parties have not lived or cohabited together as man and wife 
since prior to the wife's suit in 1951, and that the wife's conduct was the 
cause of the separation. 
In July of 1959, the husband employed Edward R. Barber, a private 
detective, for the purpose of observing the defendant wife's conduct. On 
July 26, 1959, the plaintiff, accompanied by Detective Barber, went to the 
wife's home at 6800 Glenbrook Road, Bethesda, Maryland. They arrived 
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about 10:45 P.M. and took up a position on the back porch where they could 
look into the kitchen. While they were there, the husband testified that he 
observed the defendant wife and a man identified as Joseph Zovana come 
into the kitchen, remove two cans of beer from the refrigerator and drink 
it. They were then observed to return to the living room where the detective 
saw them sitting on a couch. He also testified that he saw Zovana hug and 
kiss the defendant. Later, the defendant wife went to the upstairs bedroom 
where she was observed combing her hair. She changed her clothes to a 
negligee and a housecoat and came downstairs. The plaintiff husband and 
detective continued to watch from the back porch, and finally at about 1:15 
o'clock A.M. the lights went out. Detective Barber testified that they waited 
about an hour and then the plaintiff husband cut the screen in the door and 
they were able to enter the house. They went into the living room, turned 
on the lights, and found the defendant wife on the couch and Zavona arising 
from the couch and pulling up his trousers. Without repeating all the testi- 
mony , the Court can come to no other conclusion but what the defendant com- 
mitted the act of adultery with Zavona. 

In Swoyer v. Swoyer, 157 Md. 18 at page 31, the Court said: 

"In such an inquiry the two most important facts to be considered 
are, first, whether there was a disposition to commit adultery, and, 


second, whether there was an opportunity, for, if the two concur, 


ordinarily it will be inferred that adultery was committed.” 
Wendel v. Wendel, supra; Cashell v. Cashell, supra. Nor can it be said 
that this rule is harsh or unreasonable, for it only reaches those who have, 
by an open and continued disregard of the usual moral and social conven- 
tions and decencies of life, shown themselves indifferent alike to their 
marital obligations and to the opinion of those who know of or are affected 
by their conduct, and, if the appellant has been injured by its application 
to the facts before us, she has only herself to blame, because by her reck- 
less conduct she has made the conclusion we have reached necessary and 
inevitable." 

In support of an adulterous disposition on the part of the wife, there 
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| 
was testimony from the husband that not long prior to the above mentioned 


occasion, he had entered the house and found his wife alone with a Dr. 
Costello at 3:00 A.M. under most suspicious circumstances, and the son of 
the parties testified that in December of 1959 he had gone to his mother's 
home and found his mother alone in the house with a man named Sandifer. 
The defendant was at that time dressed in a robe and the man was dressed 
only in shorts and an under shirt. Both had been drinking heavily and there 
was a glass on each side of the bed. He testified that his mother told him 
that the man was renting a room at the house, and when he ordered him to 
leave she told him to stay. 
Having come to the conclusion that the defendant and cross plaintiff 
was guilty of adultery, and that the plaintiff would be entitled to a divorce 
on the ground of adultery, we next come to the question of whether by his 
conduct he is precluded from obtaining a divorce on this ground because 
of the fact that he had abandoned and deserted the defendant and cross plain- 
tiff as alleged by her in her cross bill of complaint. 
From the testimony that was taken in the previous suit brought by 
the defendant wife, as plaintiff, for maintenance and support, in which she 
alleged desertion of the part of the plaintiff husband, and from, the testimony 
before the Court in this case, the Court comes to the conclusion that the de- 
fendant and cross plaintiff has not proven by a fair preponderance of the 
evidence that the plaintiff and cross defendant abandoned and deserted her. 
This was the conclusion Judge Prescott reached in the prior clase, and the 
Court feels that there has been no change in the conduct of the parties since 
that time. The wife in her testimony alleges that the cross defendant was 
both heartless and cruel and that he had left her bedroom without any cause 
or reason on her part. She testified that he treated her with contempt, and 
although she had sought to bring about a reconciliation and have him return 
and live with her, he refused. She further testified that on oné occasion, 
namely, January 15, 1955, he had returned to her bedroom and that they 
had had marital relations, but that this was the only occasion. 
From all the testimony, the Court can only come to one conclusion 
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and that is that as far back as 1951, the parties had lost all love and respect 
for each other, and neither of them desired to live with one another. The 
wife's conduct was such that the husband was justified in refusing to live 
with her. 

For the above reasons, the Court finds that the cross plaintiff has 
failed to meet the burden of proof in her cross bill and proven that the cross 
defendant abandoned and deserted her, and the cross bill will be dismissed. 

The Court finds, however, that the plaintiff is $162.00 in arrears in 
alimony payments, and that he must pay the same, together with the costs 
of this proceeding. 

The Court will sign a decree in accordance with the views expressed 
in this opinion, granting the husband a divorce a vinculo matrimonii on the 
ground of adultery. 

| /s/ Thomas M. Anderson, Judge 


[Filed July 25, 1961] 
DEFENDANT'S EXHIBIT NO. 2 


DECREE 


This cause coming on to be heard and testimony having been taken 
in open Court, the proceedings were read and considered; 

It is, this 21st day of March, 1960, by the Circuit Court for Mont- 
gomery County, sitting as a Court of Equity, ADJ UDGED, ORDERED, and 
DECREED that the plaintiff, George H. Schultze, be, and he is hereby di- 
vorced a2 vinculo matrimonii from the defendant, Marie M. Schultze; and 

It is further ordered that the cross bill of complaint filed by the 
cross plaintiff, Marie M. Schultze, against the cross defendant , George H. 
Schultze , be, and the same is hereby, dismissed; and 

It is further ordered that the plaintiff, George H. Schultze, pay unto 
the defendant, Marie M. Schultze, the sum of One Hundred, Sixty-two Dollars 
($162.00), representing alimony payments now in arrears; and 


It is further ordered that the plaintiff, George H. Schultze, pay the 
costs of these proceedings. 


/s/ Thomas M. Anderson, Judge 
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State of Maryland, Montgomery County, To-wit: 


I, THOMAS M. ANDERSON, Presiding Judge of the Circuit Court 
for Montgomery County, State of Maryland, do hereby certify that the fore- 


going attestation is in due form and by the proper officer. 
Given under my hand this 14th day of October, A.D.,1 
/s/ Thomas M. Anderson 


960. 


Presiding Judge of the Circuit Court 
for Montgomery County, Maryland 


State of Maryland, Montgomery County, To-wit: 
I hereby certify that the Honorable THOMAS M, ANDE 


RSON, whose 


genuine signature is subscribed to the aforegoing certificate, was at the time 

of signing the same Presiding Judge of the Circuit Court for Montgomery 

County , Maryland, duly commissioned and qualified. 
In Testimony Whereof I hereunto subscribe my name and affix the 


Seal of the Circuit Court for Montgomery County, Maryland, this 14th day 


of October, A. D., 19 [60]. 


/s/ Clayton K. Watkins 
Clerk of the Circuit C 
Montgomery County, 


State of Maryland, Montgomery County, to wit: - 


ourt for 


I hereby certify that the foregoing is a full, true and correct Copy 
of Certain Proceedings filed in No. 18739 Equity, truly taken and copied 
from the record of proccedings in the Circuit Court for Montgomery County, 


Maryland, sitting as a Court of Equity, in the foregoing cause, 
In Testimony Whereof, I hereunto subscribe my name 


and affix the 


Seal of the Circuit Court for Montgomery County, Maryland, this 13th day 
| 


of October A. D. 1960. 
/s/ Clayton K. Watkins 


Clerk of the Circuit Court for 
Montgomery County, Maryland. 


[Filed July 25, 1961] 
DEFENDANT'S EXHIBIT NO. 3 


IN THE CIRCUIT COURT 
FOR MONTGOMERY COUNTY 


SITTING IN EQUITY 


GEORGE H. SCHULTZE 
1400 H. Street, N. E. 
Washington, D.C., 

Plaintiff 


vs. EQUITY NO. 23133 


MARIE M. SCHULTZE 
6800 Glenbrook Road 
Bethesda, Maryland, 


a ee ee a ol 


Defendant. ) 


BILL OF COMPLAINT FOR THE PARTITION OF REAL ESTATE 


TO THE HONORABLE, THE JUDGES OF SAID COURT: 

This Bill of Complaint of George H. Schultze respectfully represents 
unto Your Honors: 

1. That he and the Defendant, Marie M. Schultze are adult persons, 
were husband and wife, and during their marriage, purchased and still own 
a parcel of real estate situate, lying and being in Montgomery County, Mary - 
land, particularly described as a part of original Lot 6 in the original 
Block 9, of the First Addition to a subdivision known as "Bradley Hills, 
Section 2" as the said subdivision is platted and recorded among the Land 
Records of Montgomery County, Maryland, in Plat Book 2, Plat 153, to 
which said parcel of land they took title as tenants by the entireties as will 
more particularly appear by reference to the deed recorded among the 
Land Records of said County in Liber 928, Folio 260, certified copy of 
which deed is attached hereto as Plaintiff's Exhibit 1. 

2. That this property is improved by a very fine residence so situ- 
ate within the property that the property is not subject to division in kind 
without loss or injury to the parties hereto. 

3. That this property is encumbered by a first mortgage held by 
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the Union Trust Company, Washington, D. C., with a current principal bal- 
ance of $2,742.29 and the property is estimated to be worth between 
$40,000.00 and $45,000.00. 
4, That the Plaintiff and the Defendant were divorced by the decree 
of this Court on March 21, 1960, as will more particularly appear by the 
reference to the record in Equity cause No. 18739. 
5, That at the time of the aforesaid divorce this Plaintiff and Defend- 
ant still owned the said property and your Plaintiff is therefore informed, 
believes and avers, that upon the granting of the aforesaid divorce they be- 
came tenants in common in and to the property aforesaid. 
6. That it is impossible for this Plaintiff and the Defendant to agree 
upon a sale and division of the property and the Defendant continues to re- 
side therein. 
TO THE END, THEREFORE, this Plaintiff prays: 
1. That a Trustee or Trustees be appointed by this Court to sell 
the real estate set forth in the foregoing Bill of Complaint. 


2. That any indebtedness against the aforesaid property be ordered 
paid by these trustees before distribution of the proceeds between these parties. 
3. That after the payment of such funds said Trustees be instructed 


to divide proceeds of the sale between the parties hereto. 
4. That this Plaintiff may have such other and further relief as the 

nature of his cause may require, and which to the Court will appear just 

and equitable. 


/s/ James C. Christopher 
Solicitor for Plaintiff 


State of Maryland, Montgomery County, to wit: 
I hereby certify that the foregoing is a full, true and correct copy of 
an Bill of Complaint, filed in No. 23133 Equity, truly taken and |copied from 
the record of proceedings in the Circuit Court for Montgomery)County, Mary - 
land, sitting as a Court of Equity in the foregoing cause. 
In Testimony Whereof, I hereunto subscribe my name and affix the 
Seal of the Circuit Court for Montgomery County, Maryland, this 2nd day 
of May A.D., 1961. /s/ Clayton K, Watkins 


*** 


[Filed July 25, 1961] 
DEFENDANT'S EXHIBIT NO. 3 
ANSWER TO BILL OF COMPLAINT 
FOR THE PARTITION OF REAL ESTATE 

The defendant, Marie M. Schultze, admits the allegations of para- 
graphs one and two of the Bill of Complaint; she is without information or 
belief sufficient to answer paragraph three respecting the encumbrance on 
said property; she denies thatthe property is worth between $40 ,000.00 and 
$45,000.00, and asserts that it is worth a great deal more than this sum, 
she admits the allegations contained in paragraphs four and five and six of 
the complaint. 

Further answering the complaint this defendant asserts that she has 
no objection to the granting of the requests set forth in plaintiff's prayers 
for relief. 


/s/ Marie M. Schultze 
[JURAT the 21st day of June, 1960] 


/s/ Richard W. Galiher 
* * OK 


Attorney for Defendant 


[Certificate of Service] 


State of Maryland, Montgomery County , to wit; 

I hereby certify that the foregoing is a full, true and correct copy 
of an Answer of Defendant, filed in No. 23133 Equity, truly taken and copied 
from the record of proceedings in the Circuit Court for Montgomery County, 
Maryland, sitting as a Court of Equity, in the foregoing cause. 

In Testimony Whereof, I hereunto subscribe my name and affix the 
Seal of the Circuit Court for Montgomery County, Maryland, this 2nd day 
of May A.D., 1961. 


/s/ Clayton K. Watkins 
Clerk of the Circuit Court for 
Montgomery County, Maryland. 


[Filed July 25, 1961] DEFENDANT'S EXHIBIT NO. 3 


DECREE 


| 
Upon consideration of the Bill and Answer, and it appearing to the 
Court that the Answer admits the right of the Plaintiff to partition and ad- 
mits that the property which is the subject matter of this cause is not sus- 
ceptible to division in kind without loss or damage to the parties, it is there- 
upon this 15th day of August, 1960, by the Circuit Court for Montgomery 
County, Maryland, sitting in Equity , 
ADJUDGED , ORDERED AND DECREED, that the real estate set 
forth in the Bill of Complaint filed in this cause be sold and that James (or 
Christoper, Esq. and Kenneth Lyddane, Esquire are to be appointed trustees 
to make the said sale and that the manner and course of the proceedings 
shall be as follows: They shall first file, with the Clerk of this Court, a 
bond to the State of Maryland executed by them, with corporate surety, to 
be approved by the said Clerk in the penalty of Forty Thousand Dollars 
($40 000.00) conditioned for the faithful performance of the trust reposed in 
them by the Decree and to be reposed in them by any future decree or order 


in the premises; they shall then proceed to make the said sale having given 
at least three weeks notice by advertisement inserted in some weekly news- 


paper published in this County of the date, time, place and manner and terms 
of sale, which terms shall be a deposit of $2,000.00 at the time of sale, bal- 
ance to be paid cash upon the ratification of the sale by this Court, and as 
soon as may be convenient after such sale, the trustees shall return to this 
Court a full and particular account of the proceedings relative to such sale, 
with an annexed Affidavit of the truth thereof and of the fairness of said 
sale, and upon obtaining the Court's ratification of the sale and upon pro- 
curement of the whole of the purchase price (and not before) | the said 
trustees shall, by good and sufficient deed to be executed, acknowledged 

and recorded according to law, convey to the purchaser, or purchasers, 

his, her or their heirs and assigns, the property and estate to him, her or 
them sold, free and clear and discharged of all claims of the parties hereto, 
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Plaintiff and Defendant, and those claiming by, from or under them or any 

of them; the money arising from such sale to be disposed of as the Court 

shall direct by the Final Decree herein. 
/s/ Thomas M. Anderson, Judge 


State of Maryland, Montgomery County, to wit: 

I hereby certify that the foregoing is a full, true and correct copy of 
a Decree filed in No. 23133 Equity, truly taken and copied from the record 
of proceedings in the Circuit Court for Montgomery County, Maryland, sit- 


ting as a Court of Equity, in the foregoing cause. 

In Testimony Whereof, I hereunto subscribe my name and affix the 
Seal of the Circuit Court for Montgomery County, Maryland, this 19th day 
of April A. D., 1961. 


/s/ Clayton K. Watkins 
Clerk of the Circuit Court for 
Montgomery County, Maryland 


DEFENDANT'S EXHIBIT NO, 4 


AMOUNT PAID BY MR. SCHULTZE TO OR FOR 
MRS. SCHULTZE UNDER THE TWO MARYLAND CASES 


MARYLAND CASE NO. 15,415 


By order dated July 27, 1951, Mr. Schultze was directed to pay 
$90.00 a week from July 27, 1951, and this continued to and through October 
27, 1952; he was directed also by said order to pay $750.00 on account of 
Mrs. Schultze's attorney's fee, and by order dated August 20, 1951, he was 
ordered to pay an additional $500.00 attorney's fee. 


From July 27, 1951, to Dec. 31, 1951, 22 weeks 
at $90.00 per week 1,980.00 


From Jan. 1, 1952, to Oct. 27, 1952, 43 weeks 
at $90.00 per week 3,870.00 


Total payments direct to Mrs. Schultze 5,850.00 
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Order 7/27/51, attorney's fee 
Order 8/20/51, attorney's fee 
Total attorney's fee 


Total paid by Mr. Schultze either to or 
for Mrs. Schultze, pursuant to Case 
No. 15, 415 


MARYLAND CASE NO. 18, 739 


By order dated Jan. 23, 1957, the Court directed Mr. Schultze to 
pay $50.00 a week to Mrs. Schultze from Jan. 11, 1957, and this continued 
to March 21, 1960; he was also directed to pay $200.00 attorney's fee. 

51 weeks for balance of 1957 

52 weeks for balance of 1958 

52 weeks for 1959 

12 weeks for 1960 

Total, 167 weeks at $50.00 
Attorney's fee 


Total paid by Mr. Schultze either to or 
for Mrs. Schultze, pursuant to Case 
No. 18,739 


SUMMARY 


Amount paid under Case No. 15, 415 $ 7,100.00 
Amount paid under Case No. 18, 739 8,550.00 


TOTAL paid to Mrs. Schultze or for her 
account ,650 00 


DEFENDANT'S EXHIBIT NO. 5 


INCOME AND EXPENSES FROM PREMISES HELD 
BY GEORGE H. SCHULTZE AND MRS. SCHULTZE 
AS TENANTS BY THE ENTIRETY, NAMELY: 


Premises 1490, 1492, and 1494 H St., N. E. 


___ Premises 1490, *“., "—_—==_—_— 


Rents % of Gross Expenses* % Net 
4,200.00 35 931.00 3,269 .00 
3,750.00 32 1,953.00 1,797 .00 
4,070.00 34 2 406.00 1,664.00 
4,275.00 33 2,000.00 2,275.00 
4,590.00 37 2,041.00 2,549 .00 
4,710.00 2,163.00 41-1/2 2,547 .00 
4,145.00 39 2,563.00 39 1,582.00 
3,950.00 37 2,675.00 37 1,275.00 
4,800.00 39 3,813.00 39 987.00 


—— 

The three above premises, namely 1490, 1492 and 1494 H St., N.E., 

are operated along with premises 1400, 1496 and 1498 H St., N. E., and 
1401 Flordia Avenue, N. E. With respect to repairs, Mr. Schultze employs 
mechanics or laborers, buys the materials and instead of painting the roof 
of an individual building, he may paint the entire group, or a number of the 
buildings; the expenses of maintenance of the group are then added and then 
he divides this among the buildings on the basis that the rent collected from 
each building bears to the total rent of the group. 


ET 


DEFENDANT'S EXHIBIT NO. 6 


MEMORANDUM AS TO PAYMENTS MADE BY MR. SCHULTZE 
From January 1, 1957 (he left the house shortly after January 1st) 
to about February 1, 1961, during which time Mr. Schultze 
did not live in the house and Mrs. Schultze had the sole 
control and occupancy of the House: 


Heat , approximately $ 500.00 


Gas and electricity for stove, hot water heater 
and lighting, approximately 250.00 
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Payments on mortgage on home, interest & 
principal at the rate of $76.00 a month 912.00 


Water and garbage 75.00 


Additional maintenance, painting, lawn 
maintenance, etc. 500 .00 


Real estate taxes 700.00 
TOTAL $ 2,937.00 
The foregoing were the costs per year; for the four 
years the amount would be $11 748.00 
In addition, when Mrs, Schultze left the house in February, 1961, 
she removed all furniture, furnishings, pictures, kitchen equipment in- 
cluding stove, refrigerator, etc. 


DEFENDANT'S EXHIBIT NO. 7 
| 
GEORGE H. SCHULTZE'S INCOME TAX RETURNS 
FROM 1952 TO AND INCLUDING 1960 
Returns for 1952 and 1953 are joint returns. Thereafter Mrs. 

Schultze refused to sign joint returns, and therefore, subsequent returns 
are those of George H. Schultze individually , but claiming Mrs. Schultze 
as a dependent. These returns show the following: 


Year Net Income Taxable Income Taxes Paid 
1952 7 894.16 4,894.16 1,195.31 


1953 5,166.04 2,766.04 6114.06 
1954 3,482.04 1,082.04 216.41 
1955 5,713.80 3,913.80 782.76 
1956 5,836.91 4,636.91 940.12 
1957 4,990.81 3,790.81 758.16 
1958 3,046.50 1,846.50 369.30 
1959 1,502.46 302.46 60.49 
1960 1,823.34 623.34 124.67 


[Filed July 25, 1961] 
DEFENDANT'S EXHIBIT NO. 8 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Department of General Administration 
Finance Office ** * 


ae pe eee 


Mr. & Mrs. George Schultze Date: 4/12/61 
4858 Battery Lane Square: 4068 
Bethesda, Maryland Lot: 813 


Dear Mr. & Mrs. Schultze: 

Your appeal from the assessment of the property described above 
has been carefully reviewed by the Board of Equalization and Review. After 
considering all pertinent factors, the assessment on this property for the 
fiscal year 1962 is indicated below. 

ASSESSMENT APPEALED | 
Land Building 
$12,661 $17 ,000 
ASSESSMENT AFTER REVIEW BY 
BOARD OF EQUALIZATION AND REVIEW 
Land Building 
$12 ,661 $11 ,400 


Very truly yours, 


/s/ (Signed) 
Alternate Chairman 
BOARD OF EQUALIZATION 
AND REVIEW 


[Filed June 22, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARIE SCHULTZE, 
Plaintiff, | 
vs. CIVIL ACTION NO. 394-55 


GEORGE H. SCHULTZE, 
Defendant. ) 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This matter having come on for hearing upon the Amended Com- 
plaint, the Answer to Amended Complaint, Cross Complaint, Answer to 
Cross Complaint , Amendment to Answer to Amended Complaint, and the 
matter having been fully heard in Court, the plaintiff and the defendant both 
having testified, the Court, this 22nd day of June, 1961, makes the following 
Findings of Fact and Conclusions of Law: | 


FINDINGS OF FACT 


| 

1. That the defendant herein owned the property described as 1490, 
1492 and 1494 H Street, N. E., Washington, D. C., prior to his marriage to 
the plaintiff; that after his marriage to the plaintiff, the defendant herein 
caused said property to be transferred to a "straw" and caused the straw 
to convey said property to the defendant and the plaintiff herein as tenants 
by the entirety; that the plaintiff herein did not make any payment for said 
conveyance; that the real consideration of said conveyance was marriage 
and the continuance of the marriage state, and this consideration failed 
when, by the plaintiff's acts, the relation was rendered intolerable. 

2. The plaintiff in this cause, on July 25, 1951, filed suit in the 
Circuit Court for Montgomery County, Md., as a Court of Equity, the case 
being No. 15,415 against the defendant in this cause; in said cause the plain- 
tiff sought the care and guardianship of the then infant children and support 
and maintenance; in said cause the plaintiff alleged that the defendant owned 
real estate in the District of Columbia and elsewhere valued at approximately 
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$250,000.00, which, from the evidence presented, included the property 
which is the subject-matter of this suit. 

3. That in said cause, on July 27, 1951, the Court ordered the de- 
fendant herein to pay hn initial counsel fee for the plaintiff herein in the 
sum of $750.00 and to pay to the plaintiff the sum of $90.00 a week, begin- 
ning the 27th day of July, 1951; that on the 20th day of August, 1951, the 
Court further ordered the defendant herein to pay the sum of $500.00 as 
counsel fee for the attorney of the plaintiff herein; that on October 27, 1952, 
the Court, in said cause, found that the testimony taken displayed a lament- 
able marital situation and found that the defendant herein was justified in 
his conduct of which the plaintiff complained, and on the 25th day of October, 
1952, the Court entered an Order dismissing the Bill of Complaint; the de- 
fendant herein testified that he had made all of the payments provided for 
in said Orders. 

4. On January 3, 1956, the defendant herein instituted suit against 
the plaintiff herein in the Circuit Court for Montgomery County, Md., said 
cause being known as No. 18,739; that the plaintiff herein filed in said cause 
2 Petition seeking support and maintenance and alleged that the plaintiff 
therein (defendant herein) was the owner of real estate in the District of 
Columbia and elsewhere having a value of $250,000.00; from the testimony 
taken it appears that the real estate which is the subject-matter of this 
cause was included within the above-mentioned alleged valuation; that in 
said cause, on January 23, 1957, the Court entered an Order directing the 
defendant herein to pay to the plaintiff herein the sum of $50.00 per week 
commencing January 11, 1957, and the sum of $200.00 as counsel fee for 
the plaintiff herein; the defendant herein testified that all of said payments 
were made. . 

5. That in the last mentioned cause the defendant herein, on August 
14, 1959, filed a Supplemental Bill of Complaint in which he alleged that 
the plaintiff herein had committed the act of adultery with divers men; the 
plaintiff herein filed in said cause a Cross Bill of Complaint and alleged 
that the defendant herein deserted and abandoned her. 


81 


| 
6. The said Court, in the last-mentioned cause, on March 22, 1960, 
filed a Memorandum Opinion in said cause and found that the plaintiff herein | 
had committed adultery with one Zavona; the Court further found that as far 
back as 1951, the parties had lost all love and respect for eachjother; that 


the wife's conduct was such that the husband was justified in refusing to 


live with her; the Court, on the 21st day of March, 1960, in said cause, signed 
an Order (filed March 22, 1960) finding that the defendant herein was in ar- 
rears in alimony in the sum of $162.00, and the Court ordered George H. 
Schultze to pay to Marie M. Schultze the sum of $162.00; the Court ordered 
that the Cross Bill filed by Marie M. Schultze be dismissed and that the 
defendant herein, George H. Schultze, be granted a divorce from Marie M. 
Schultze on the grounds of adultery. The defendant herein testified that 
he made all the payments provided for in said Order of January 23, 1957. 

7, The plaintiff herein, on October 26, 1955, instituted |suit in this 
Court against George H. Schultze, the defendant herein, Civil Action 4768-55, 
and the said plaintiff alleged in said cause that the defendant herein owned 
eight pieces of income producing property, and from the evidence it appears 
that this included the property involved in the instant case. The plaintiff 
therein sought maintenance; said cause was dismissed without) prejudice to 
plaintiff's right to file the action in another jurisdiction. 

8. That the defendant herein, on May 12, 1960, instituted suit in the 
Circuit Court for Montgomery County, Md., against Marie M. hultze, 
plaintiff herein, Equity No. 23,133, in which the defendant herein (plaintiff 
therein) sought the sale of certain property therein‘more definitely described, 
namely 6800 Glenbrook Road, Bethesda, Md., which was the marital domicile 
of the parties at the time of their separation; that the plaintiff! herein filed 
an Answer, admitted the allegations of the Bill of Complaint; that the Court 
therein, on August 15, 1960, entered an Order directing the sdle of the prop- 
erty described in the Bill of Complaint, and it appears that said property 
was sold and the proceeds were equally divided between the plaintiff and 
the defendant. 

9. The Court finds that the defendant, George H. Schultze, has, 
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during the time in question in this proceeding, paid to the plaintiff, Marie 
Schultze , amounts substantially in excess of one-half of the income from 
the property here in question and finds that the plaintiff herein is not en- 
titled to the relief she seeks; that she is not entitled to recover one-half 
the net rents received from the property during the time in question and is 
not entitled to have an undivided one-half interest in said property conveyed 


to her. 


CONCLUSIONS OF LAW 


The Court concludes as follows: 

1. That the plaintiff herein is not entitled to one-half the net rents 
collected from the property in question, and is not entitled to a one-half 
undivided interest in and to said property; that the property was owned by 
the defendant prior to the marriage of the parties hereto; that the defendant 
caused said property to be conveyed to him and the plaintiff herein; that the 
consideration for said conveyance was their marriage and the continuance 
of the marriage state; that the marriage state was broken up as a result of 
the adulterous relations of the plaintiff with another man; the plaintiff vio- 
lated the implied conditions of the deed making her a joint tenant of the 
property, and the plaintiff disentitled herself to any further interest in or 
to said property. (Moore v. Moore, et al., 51 App. D. C. 304; Osborne v. 
Osborne, 59 App. D.C. 288; Richardson v. Richardson, 72 App. D. C. 67; 
Reilly v. Reilly, 86 U.S. App. D. C. 345; and Oxley v. Oxley, 81 App. D. C. 
346.) 

2. That the defendant, George H. Schultzg, having paid to the plain- 
tiff a sum substantially more than one-half the net rents from said property 
in question, the plaintiff is not entitled to recover from the defendant one- 
half or any part of the net rents from said property for the period in ‘question. 

3. The relief sought by the plaintiff is denied. 

4. The claim of the plaintiff to the proceeds from rental is res 
adjudicata. 

5. The plaintiff, by reason of her adulterous relations with another 
man, has forfeited her right to any interest in and to the property; the 
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defendant is entitled to have transferred and conveyed to him the interest 


which the plaintiff has of record in and to said property; the plaintiff shall 
be directed to convey said interest to the defendant within a definite time; 
should the plaintiff, Marie Schultze, fail to make said conveyance within 
said definite time, then the title to said property shall be decreed to vest 
solely in the defendant, George H. Schultze, in fee simple, free and clear 
of all rights, title and interest whatsoever of said plaintiff. 


/s/ Joseph C. McGarraghy 
Judge 


[Filed June 22, 1961] 
DECREE 


This matter having come on for hearing and the Court having made 
Findings of Fact and Conclusions of Law, it is, this 22nd day of June, 1961, 
ORDERED that judgment be, and the same is hereby entered, for 
the defendant, upon the Amended Complaint, both as to the plaintiff's claim 
to share in the rentals and as to her claim for an interest in the property; 
and it is 
FURTHER ORDERED That judgment be, and it is hereby entered, 
for the defendant, on his Cross Complaint, and Marie Schultze, the plaintiff, 
is hereby ordered and directed to convey to the defendant by not later than 
July 3, 1961, all of her title and interest in and to all of Lot Numbered Fif- 
teen (15) and part of Lot Numbered Sixteen (16) in the Columbia Turnpike 
Road Company's subdivision of part of ‘'Youngsborough," as per plat re- 
corded in the Office of the Surveyor for the District of Columbia in Liber . 
Levy Court 2 at folio 88, described in one parcel as follows: 
Beginning in the North line of '"H" Street extended, 35.28 feet 
East from the intersection of said North line of '"H" Street extended, 
with the North line of Boundary Street, and running thence Northeast 
along the dividing line between Lots 14 and 15, 121.59! feet; thence 


84 


Southeast 50 feet along the rear line of Lot 15; thence Southwest 

41.15 feet along the line dividing Lots 15 and 16; thence South 46.01 

feet to the North line of 'H" Street extended, said point being 80.90 

feet from the beginning above mentioned; thence along said "H" 

Street extended, West 80.90 feet to the point of beginning, said prop- 

erty being known for the purposes of assessment and taxation as 

Lot 813, Square 4068, and being improved by premises known and 

referred to as 1490, 1492, and 1494 H Street, N. E., Washington,D.C.; 
and it is 

FURTHER ORDERED That should Marie Schultze fail to make said 
conveyance within the aforesaid period, the title to said property shall vest 
solely in the defendant , George H. Schultze, in fee simple, free from and 
clear of all rights, title and interest whatsoever of said plaintiff. 


/s/ Joseph C. McGarraghy 
Judge 


[Filed July 20, 1961] 


NOTICE OF APPEAL 


Notice is hereby given this 20th day of July , 1961, that Plaintiff, 
Marie Schultze, hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court entered on the 
22nd day of June, 1961, in favor of defendant, George H. Schultze, against 


said plaintiff, Marie Schultze. 


/s/ Malvern J. Sheffield, Jr. 
Attorney for Plaintiff 
Copy To: 


Francis W. Hill, Esq. 
Tower Building 
Washington, D.C. 


BRIEF FOR APPELLEE 


Cited States Court ot Sypeals, 


FOR FHE DISTRICT OF COLUMBIA sagosuanes © ; 
U Oi — 


pistri® 
No. 16,545 git 


GEORGE H. SCHULTZE, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR. THE DISTRICT. OF COLUMBIA 


(i) 
QUESTIONS PRESENTED 


The questions presented by this appeal are: 


| 
1. When a husband prior to marriage owned real property in the 
District of Columbia and after marriage has it conveyed to his wife and 
himself as tenants by the entireties, the wife making no payment for said 
conveyance, the consideration being marriage and the continuance of the 
marriage state, and the husband thereafter obtains a divorce in| Maryland 


on the grounds of adultery, did not the wife in entering into adulterous 


relations with another man, violate the implied conditions of the deed and 
is not the husband entitled to the property ? 


2. Under the facts above outlined and as they will be more fully 
developed as to the promiscuous actions of the wife, was not the Court 
justified and warranted in directing that the property be conveyed to the 
innocent husband ? 


3. Where, during the time in question, in each of two causes in 
Montgomery County, Md., the wife alleged that the husband owned real 
estate in the District of Columbia (including the real estate jointly owned) 
and sought and obtained from the husband alimony pendente and counsel 
fees in the total sum of $15,560, and in addition the husband made pay- 
ments of $11,748 in connection with the home in their names as tenants 
by the entireties, which was then occupied by the wife but not by the hus- 
band, and the Court found that the husband had contributed to the wife 
amounts substantially in excess of one-half the income from the property 
here in question, was not the Court justified in finding that the |wife is not 
entitled to a judgment for one-half the net rents? 


4. Where the wife in two cases in Montgomery County, Ma., and in 
one case in the District of Columbia alleged that the husband owned prop- 
erties in the District of Columbia of substantial value, which included the 
property here in question, and sought and obtained alimony pendente and 
counsel fees in the two Maryland cases, and the District of Columbia 


(ii) 


case was dismissed without prejudice to plaintiff's right to file the action 


in another jurisdiction, could not the wife have included a prayer seeking 
one-half the income from the properties owned as tenants by the entireties, 
and is not this matter res adjudicata ?. 


5. As the wife was a party to all of the foregoing cases and sought 
relief as outlined and as she was also a party toa third case in Mont- 
gomery County, Maryland, brought by her husband for the partition of 
certain real estate in Maryland, and as she joined in the prayer for 
partition, then if she desired an interest in the rent from the property in 
question and desired an interest in said property conveyed to her, could 
she not have sought such relief in one or more of said causes, and is not 


this matter res adjudicata ? 


6. Should not there be an end to litigation and has not the wife had 
more than her allotted opportunities, and are not these matters res 
adjudicata ? 


APPELLEE'S COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The Wife Obtained the Property Under the 
Implied Agreement that the Marriage Should 
Continue to Exist: She Breached this 
Agreement and Will Not be Permitted to 
Retain the. Property é z 


The Wife is Not Entitled to Share in the 
Rents: She Has Already Collected 


Il. The Claims of the Wife to the Rents is Res 
Adjudicata 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 16,545 


Vv. 


GEORGE H. SCHULTZE, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


APPELLEE'S COUNTERSTATEMENT OF THE CASE 


The wife sought to recover one-half the income from real estate 
located in the District of Columbia, the legal title to which stands in her 


‘name and her husband's name as tenants by the entireties; she 
to have a one-half interest in said property conveyed to her. 


also sought 
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The property in question was owned by the husband prior to his 
marriage; after his marriage, he caused the property to be conveyed to 
his wife and himself as tenants by the entireties; the wife did not make 
any payment for the property, the consideration being marriage and the 


continuance of the marriage state. (JA 43, 79). 


The husband and wife lived for many years in Montgomery County, 
Maryland. (JA 28) 


Appellant endeavors to present the wife as a good and dutiful wife 
and seeks to gain sympathy for her; perhaps, therefore, it is necessary to 
refer to the record. 


The wife filed suit in 1951 in the Circuit Court for Montgomery 
County, Maryland, seeking maintenance and support, pendente and perma- 
nent, and counsel fees (JA 46). In that cause Judge Prescott (now a Judge 
on the Court of Appeals of Maryland) on October 27, 1952, rendered an 
opinion and entered an Order stating: 

"The testimony herein displays 2 lamentable marital situation. 

It would serve no useful purpose to detail the evidence in this 

opinion, but it discloses, without doubt, the wife drinks too 

much, and too often. When she does, she keeps the entire 

household in a state of confusion. * * * But the proof clearly 

shows the husband was justified in not sleeping with the wife, 


and her conduct to be such as hardly to be conducive to excite 
sexual desires." 


The Court dismissed the wife’s complaint. (JA 52) 


In the second case in Montgomery County the Court, Anderson, J., 
filed an opinion in which he stated: 


That the wife was a heavy drinker; that she invited to her home her 
friends who had similar habits; that these parties lasted far into the 
morning hours; that frequently, the Police were called; that on one occa- 
sion a detective and the husband saw one Zavona in the house with the 
wife; the wife changed her clothes to a negligee and housecoat, the lights 
were turned out; the husband and detective entered and turned on the lights; 
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the wife was on the couch and Zavona was arising from the couch pulling 
up his trousers. The Court concluded that the wife committed adultery 
with Zavona (JA 66); that on another night, the wife was found in the house 
with one Costello at 3:00 a.m. under most suspicious circumstances; that 
on still another occasion the wife was found alone in the house with one 
Sandifer; the wife being dressed in a robe and the man only in shorts and 
an undershirt; that both had been drinking and there was a glass on each 
side of the bed. (JA 7) 


Based on these findings the Court granted the husband a divorce on 
the grounds of adultery. (JA 68) 


The wife, in the said two cases in Montgomery County, Md., sought 
maintenance and support, pendente and permanent, and counsel fees (JA 
46, 47), or alimony pendente and counsel fees (JA 57), and in one of said 
causes sought a divorce (JA 62); she, in another suit in the District of 


Columbia, sought support and maintenance (JA $7); in all three cases, in 
stating the husband's assets, she included the properties which|are the 
subject-matter of this suit; maintenance pendente, and counsel fees were 
allowed in the two Maryland cases. Having received maintenance and fees 
based in part upon this property, she now wants to collect again, for she 
now wants the income from the property for the same period for which 
she has received maintenance and fees. If she wanted the income, she 
could and should have sought it in one or more of said three suits, and 
she should not have used this property as a basis for supportjand counsel 
fees. Ina further suit in Montgomery County, one for partition, the wife 
was a party and joined in the prayer for partition of property in Mary- 
land (JA 72). In said partition suit the home place, 6800 Glenbrook Road, 
Bethesda, Md., was sold and the proceeds were divided equally between 
the husband and wife. (JA 81) If she wanted partition of the property 
here in question, she should have sought it in one or more of said four 
suits, and having failed to do so, she is now estopped. 
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During the period for which the wife seeks one-half the net rents 
they amounted to $8,972.50. (JA 76) During the same period the husband, 
pursuant to order passed in the first and second Montgomery County cases, 
paid to the wife or for her account, the. sum of $15,650.000 (JA 76), and he 
also paid to the wife or for her account in maintaining the home (not then 
occupied by the husband but by the wife) the sum of $11,748.00 (JA 77), 

a total of $27,398.00. The Court found that the husband, during the time 
in question, paid to the wife amounts substantially in excess of one-half 
the income from the property (JA 82). The wife, in seeking and in justi- 
fying allowances for support and maintenance, brought to the attention of 
the Court the property here in question, and the allowances were based in 
part upon the income from said property (JA 34, 35, 37). 


The Court entered Findings of Fact precisely in line with the fore- 


going statements. (JA 79-82). 


SUMMARY OF ARGUMENT 
I 


The husband owned the real estate before marriage; after marriage 
he caused it to be conveyed to his wife and himself as tenants by the en- 
tireties; the wife made no payment for the conveyance, the consideration 
was marriage and the continuance of the marriage state; this considera- 
tion failed when, by the wife's acts, the relation was rendered intolerable 
and the husband was granted a divorce on the grounds of adultery; the wife 
disentitled herself to the property, and under the law, the lower Court 
properly ordered the wife to convey her interest of record to the husband. 


0 


The wife, in two cases in Montgomery County, Maryland, and one 
case in the District of Columbia, sought support, maintenance and attor- 
ney's fees; in each case, in stating her husband's assets, she included the 
property the rents from which she now seeks; in the Montgomery County 
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cases, maintenance, support, and fees were allowed. The wife has there- 
fore collected funds, the amount of which was in part based upon this very 
property; she has collected more than one-half the total of said/rents and 
will not be permitted to collect the second time. 


pant 


The wife, in the two Montgomery County cases and the District of 
Columbia case, used the property in question to boost her claim for sup- 
port, maintenance and counsel fees; instead of using the property for this 
purpose, she could have claimed one-half the rents, and as the claim 
could have been included in those cases, it is now res adjudicata. 


ARGUMENT 
I. 


THE WIFE OBTAINED THE PROPERTY UNDER THE IMPLIED 
AGREEMENT THAT THE MARRIAGE SHOULD CONTINUE TO 
EXIST: SHE BREACHED THIS AGREEMENT AND WILL NOT 
BE PERMITTED TO RETAIN THE PROPERTY 


The husband owned the real estate in the District of Columbia prior 
to the marriage; sometime after the marriage the husband caused the 


property to be conveyed to the wife and himself as tenants by the en- 
tireties; the wife made no payment for said conveyance, the sole considera- 
tion being marriage and the continuance of the marriage state; the wife en- 
gaged in a course of misconduct, and based on her adultery the| husband 
obtained a divorce; the wife having violated the implied conditions of the 
deed, she will not be permitted to retain her interest in the property. 


We submit that the Decree of the lower Court divesting the wife of 
any interest in and to the property and restoring title in the husband is in 
accordance with the law as established by the decisions of this | Court, 
which decisions are, in turn, amply supported by other authorities. See 
Moore v. Moore, 51 App. D.C. 304, 278 F. 1017; Osborne v. Osborne, 59 
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App. D.C. 288, 40 F.2d 800; Richardson v. Richardson, 72 App. D.C. 67, 
112 F.2d 19; Oxley v. Oxley, 81 App. D.C. 346, 159 F.2d 10; Marshall v. 
Marshall, 81 U.S. App. D.C. 404, 160 F.2d 6; and Bilsborough v. 
Bilsborough, 82 U.S. App. D.C. 115, 160 F.2d 933. 


The husband obtained a divorce in Maryland from the wife 


on.the grounds of adultery. An identical case is Moore v. Moore, 


supra. There suit was brought by the wife for the sale and the division 
of the proceeds of certain real estate in the District of Columbia origi- 
nally acquired by her and her husband as joint tenants. Prior to this 
suit, the husband had obtained a divorce in Maryland on grounds of 
adultery. 


In affirming the dismissal of the wife's complaint, the Court, page 
305, stated as follows: 


"This property was purchased as a home for these parties, 
and was so used until the wife abandoned her husband and 
went to live with another man. After thus bringing disgrace 
upon herself and humiliation to her husband, she seeks the 
aid of a court of equity to drive the husband from his wrecked 
home or compel him to pay her half its value. Had she re- 
mained true to her marriage vows, she could not have main- 
tained such a petition. The real basis of her contention, there- 
fore, is her infidelity, resulting in the decree of divorce. 
(Emphasis supplied) To the contention that the deed is without 
condition, we may answer, as did the court in Evans v. Evans, 
118 Ga. 890, 45 S.E. 612, 98 Am.St.Rep. 180: 


That as it would be insulting and indecent to incorporate in a 
deed of gift a provision making it void if the wife should be 
guilty of that crime (adultery), the husband must be supposed 
to have given and the wife to have accepted with the implied 
condition that the property should not be used for the support 
of the paramour, or for the maintenance of one who had not 
only violated the vows under which he had promised to endow 
her with his worldly goods, but had outraged him as a man, 
and repudiated him as a husband; that the real consideration 
of such a conveyance was marriage, and the continuance of 
the married state, which failed when by such an act the rela- 
tion was rendered intolerable.” 


The Court, at page 306, further stated: 


"We are of the view, therefore, that when this wife abandoned 


her husband to enter into adulterous relations with another 
man, she violated the implied conditions of the deed making 
her a joint tenant of the property in question, and disentitled 


herself to any further interest therein. It follows that the 


decree must be affirmed, with costs.” 


In Osborne v. Osborne, supra, the plaintiff husband obtained a 
divorce from the defendant on the grounds of adultery and thereafter filed 
this suit seeking to divest the defendant of her right in certain real estate 
held by them as tenants by the entirety. The Court, at page 288, stated: 


The case turns on the single question of whether or not the 


divorce awarded plaintiff because of the infidelity of the 
defendant works a forfeiture of her interest in the prop- 


erty, since the husband furnished the consideration for the 


purchase of the property and has kept up the payments 
required of him." 


The Court, p. 289, further stated: 


"That the acts of infidelity occur subsequent to the con- 
veyance of the property is of no importance. The con- 
sideration for the conveyance is based not only upon the 
present but the future fidelity of the grantee. Nor is it 
material whether the conveyance is procured by the im- 
portunity of the grantee, or through the faith which the 
grantor has in the fidelity of the grantee. The condition 
is that the state of fidelity and faithfulness is not only 
present, but that it will continue as long as the marital 
relation exists.” 


The Court added that with respeci to the outstanding trusts on the 
property the Court could require the husband to execute a bond to hold 


the wife free from any liability for the same. 


In Richardson v. Richardson, supra, the plaintiff husband sued for 
Court 

declare him the sole owner of certain property held by him and his wife 
in joint tenancy. 


absolute divorce on the grounds of desertion and asked that the 


There, the house owned by the husband and wife as joint tenants 
was acquired by him in 1919, and the wife contended on appeal that the 
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lower Court had erred in applying Section 409 of Title 16 of the Code 
which was enacted in 1935. She contended that the application of this 
Statute divested her of a property interest in violation of the 5th Amend- 


ment. 


The Court of Appeals affirmed the decree of the lower Court which 
granted the husband an absolute divorce and declared him the sole owner 
of the property, stating, page 68: 


The defendant contends that this application of the statute 
divests her of a property interest in violation of the Fifth 
Amendment. 


And at page 69: 


In this contention, however, there is a basic fallacy - the 
interest of the defendant in the property was not vested as 
against this type of divestiture. Entirely apart from statute, 
this court has held that equity will enforce a constructive 
trust in favor of one spouse against property interests con- 
veyed without financial consideration to the other, on an 
implied condition broken that the marriage vows will be 
fulfilled. This action was tried on the theory that the 
plaintiff's right toa decree declaring him sole owner of the 
real and personal property involved depended on whether 
the defendant had contributed thereto. Conflicting testimony 
was adduced by the parties on this issue. On this record, 
the decree of the District Court awarding the property to the 
plaintiff must be regarded as a finding that no such con- 
tribution was made. When property is conveyed to one 
spouse under the circumstances of this case without finan- 
cial consideration, we have said the consideration or condi- 
tion underlying the conveyance is the faithful performance 
of the marriage vows. The defendant, by deserting her hus- 
band breached that condition and under the former equity 
practice the plaintiff, in an independent action, might have 
secured a divestiture of the defendant's interests in the 
property. Provision by statute that the same result may 
now be achieved in the divorce action is merely a procedural 
change not affecting the substantive rights of the defendant. 
There is no merit in the objection raised to full application 
of the Act of August 7, 1935, to this action.” 


To the same effect are Oxley v. Oxley, supra, and Marshall v. 
Marshall, supra. 
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To the same effect is Bilsborough v. Bilsborough, supra.| There, 
the wife was awarded an absolute divorce. The appeal was from that 
portion of the decree directing a division of property held by the parties 
as tenants by the entirety, pursuant to Title 16, Sec. 409, of the District 
of Columbia Code, 19402 The Court of Appeals pointed out that the wife 
had purchased the property with her funds, and held that the evidence is 
more than sufficient to support the Court's decree awarding the property 
to the wife. 


Appellant, in his enthusiasm for his client, states he has been un- 
able "to find any judicial decision in any jurisdiction that would support 
the sweeping decision of the lower Court". (B. 8) Counsel is in error; 
the six cases above referred to were decided by this Court and they fully 
support the trial Court; there are also other cases from other juris- 
dictions to which we will refer. 


Appellant again permits his enthusiasm to lead him into error, for 
he states that the cases relied upon by this Court in Moore, Osborne, 
Richardson, Oxley and Marshall correctly state the law 

"that only in the situation where fraud is shown in connection 
with the gift (e.g. where the wife intends to abandon her hus- 
band without cause at the time the gift is made or where [the 
wife is maintaining an adulterous relation at the time the 
gift is made or intends to enter into or resume such a rela- 
tionship) will a Court of Equity set such gift aside on well- 


recognized grounds that fraud vitiates any transaction whether 
a gift or an arms-lengih contractual relation." (B. 12) 


These cases, as will be pointed out, do not support appellant. 


In Evans v. Evans, 118 Ga. 890, 45 S.E. 612, cited in Moore v. 
vans V. 2Vans, en 
Moore, supra, it is true that the Court found actual fraud to exist; the 
Court did not state that it was only on this ground that relief could be 


“Upon the entry of a final decree of annulment or divorce a vinculo, in the 
absence of a valid ante nuptial or postnuptial agreement in relation thereto, all 
property rights of the parties in joint tenancy or tenancy by the parted shall 


stand dissolved and the Court, in the same proceeding in which such decree is en- 
tered, shall have power and jurisdiction to award such property to the one lawfully 
entitled thereto or to apportion the same as shall seem equitable, just and reason- 
able." 
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granted. The tenor of that decision is to the effect "that the real con- 


sideration of such a conveyance was the marriage and the continuance of 


the marriage state"; the statement of the Court beginning at page 613 


clearly implies that misconduct alone is sufficient grounds on which to 
grant the innocent husband relief. 


In Dickerson vy. Dickerson, 24 Neb. 530, 39 N.W. 429, cited in 
Moore v. Moore, supra, there is not a single word about any pre- existing 
misconduct — the ground of the divorce was desertion, which took place 
some three years after the conveyance. The Court stated the wife ob- 
tained the property under the implied agreement that the marriage should 
continue to exist; that the wife having breached this agreement, she will 
not be permitted to retain the property. 


In re Nellie Lewis, 85 Mich. 340, 48 N.W. 580, cited in Moore v. 
Moore, supra, does not give any support to appellant. There the wife 
obtained a divorce from the husband; the husband died; there was a dis- 
pute between the wife and the husband's estate as to the ownership of the 
property. The Court held that under Michigan's statute, the parties, 
after the divorce, continued to hold as tenants by the entireties, and that 
the property passed to the wife, the innocent and surviving party. 


In Brixel v. Brixel, 230 Dl. 441, 82 N.E. 651, cited in Osborne v. 
Osborne, supra, there is no statement to the effect "that only in the 
situation where fraud is shown in connection with the gift" relief will be 
granted; likewise there is no such statement in Brison v. Brison, 75 Cal. 
525, 17 Pac. 689, also cited in the Osborne case. The decision implies 
that where the husband has confidence in the wife and makes a conveyance 
to her in reliance upon this confidence, that the betrayal by the wife is 
constructively fraudulent and relief can be granted. 


In Meldrum v. Meldrum, 15 Colo. 478, 24 Pac. 1083, cited in 
Osborne v. Osborne, supra, it is true that the Court found actual fraud; 
however, it did not state nor even intimate that relief could be granted 
only where there is actual fraud. 
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Some courts go further in granting relief than did the trial Court. 
In Grow v. Grow, 134 Ky. 816, 121 S.W. 654, the divorce was granted to 
the husband on the grounds of cruelty and the Court returned to ithe hus- 
band what he had brought to the household. 


In Dowd v. Dowd, 111 Cal. App. (2) 760, 245 Pac. (2) 339, the wife 
sought a divorce on the grounds of cruelty, and an award of the commun-~- 
ity property; the lower court granted her the divorce and the property; 
the District Court of Appeals affirmed, stating it found no abuse of 
judicial discretion in the award. 


We do not see how Harbour v. Harbour, 103 Ark..273, 146 S.W. 867, 
helps appellant; there actual fraud was present and the Court based its 
opinion upon fraud. To the same effect is Walsh v. Walsh, 372 fl. 254, 
23 N.E. (2) 341; both of these cases being relied upon by appellant. 


Allen v. Allen, 196 Mich. 292, 162 N.W. 987, throws light on this 
subject. There the wife brought suit for divorce; the husband filed a 
cross bill seeking divorce on the grounds of cruelty; the divorce was 
granted the husband. The lower Court awarded to the husband the whole 
of the property held by the parties as tenants by the entireties. Under 
Michigan statute the Court has the power to divide the property as it 


deems proper; the Supreme Court pointed out in two different places that 


the divorce was granted not on the grounds of adultery but on the grounds 
of cruelty; the Supreme Court stated that the award must be eq itable; 
that there is neither allegation nor proof of adultery and it held that it 
was inequitable to take all from the wife, though it clearly indicated that 
in a proper case the Court did have the authority to give all to/one party 
and its decision is clearly subject to the interpretation that had the case 
involved adultery, the award of the whole property to the husband might 
have been sustained. 


Though in Murdock v. Murdock, 49 Cal. App. 775, 194 Pac. 762, the 
Court found actual fraud, yet it stated that even where there have been 
no false representations, property will be restored to the donor upon 


12 


discovery that the donee has been, before or after the gift, guilty of 
maintaining meretricious relations with a third party. 


Appellant contends that this Court should restrict the doctrine of 
Moore, Osborne, Richardson, Oxley, Marshall, and we suppose Bils- 
borough to (1) the restoration of residential property to the innocent 
donor, and (2) to cases where actual fraud existed at the time of the gift. 


As to differentiating between residential and commercial property, 
it would seem that if there is to be a difference, the logic would favor 
giving the adulterous wife a home, and in this case she has been given 
one-half the proceeds from the sale of the home. 


As to overruling the foregoing cases or restricting the rule to 
‘actual fraud existing at the time of the gift," appellant has failed to show 
she is entitled to any further equities — hers was not an isolated act, but 


her misconduct extended over years. 


tl. 


THE WIFE IS NOT ENTITLED TO SHARE IN 
THE RENTS: SHE HAS ALREADY COLLECTED 
As has been pointed out, one-half the rents for the time in question 
amounted to $8,972.50 (JA 76), whereas during the same period, the hus- 
band paid to the wife, or for her account, $27,398.00, made up of 


$15,650.00 paid to the wife or for her account under the Orders in the 
two Montgomery County, Maryland, cases (JA 76), and $11,748.00 the 
husband paid to the wife or for her account in maintaining the home not 
then occupied by him but by the wife (JA 77). 


The wife has been handsomely paid and is not entitled to collect a 
second time. 
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I. 


THE CLAIM OF THE WIFE TO THE RENTS IS RES ADJUDICATA 


| 
It will be remembered that the wife in the two Montgomery County 


cases and in the other District of Columbia case, sought support, main- 
tenance and counsel fees; in each case, in stating her husband's assets, 
she included the property in question; in the Montgomery County cases 
maintenance, support and fees were allowed. The wife has, therefore, 
collected funds, the amount of which was in part based upon this very 
same property. Will she be permitted to collect a second time? 


The Supreme Court discussed this problem in Kendall v. Stokes, 
3 How. 87, 11 L.Ed. 506; there, plaintiffs had sued in mandamus to re- 
cover the full amount of an award; after recovery, they then brought the 
instant suit to recover damages for the detention of the money; the Court 
stated, referring to the first suit, page 99, that 

"Tt ig true that in the suit by mandamus the plaintiffs could 

recover nothing beyond the amount awarded." 

The second suit was in form of tort to recover damages for the 
nonpayment; the Court held that in the first suit the plaintiff could have 
brought an action on the case, but having obtained the award on)mandamus, 


| 
he will not be permitted to recover in the second action. 


In Beloit v. Morgan, 7 Wall. 619, 19 L.Ed. 205, there was a suit in 
which the appellee recovered a judgment at law upon a portion of 
securities of a given issue; the Town of Beloit, in the case then before 
the Court, filed a suit in equity to have the securities cancelled. The 
Supreme Court held that the issues raised in the second case could have 
been raised in the first case, and that the judgment in the first case is 
conclusive not only as to the res of that case, but as to all further litiga- 
tion between the same parties touching the same subject matter, though 
the res may be different. 
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To the same effect are United States v. California & Oregon Land 
Co., 192 U.S. 355, 48 L.Ed. 476; Philadel Baltimore & Washi 
Railroad Company v. Karr, 38 App. D.C. 193; Burka v. Seidenberg na 
Ct.App. for D.C.), 108 A.2d 159; and Antonelli v. Antonelli, 113 A.2d 570. 


CONCLUSION 


We submit that the judgment of the trial Court was right and it 
should be affirmed. 
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FRANCIS W. HILL 


Tower Building 
Washington 5, D.C. 


Attorney for Appellee 


HILL & MARSHALL 
Of Counsel 


